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The Applicants havc been prosecuted for criminal libel. The First Respondent is the 

informant. The Second Respondent is the complainant. 
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The Applicants have mount,~d a constitutional challenge to the prosecution. The 

hearing of the criminal charge has been stayed pending resolution of the constitutional 

·challenge. 

In these interlocutory proct:~dings the Appiicants seek an order directing that the 

Respondents give security Ii.lr cost;;. It is not entirely clear whether security for costs is 

sought in relation to both the hearin;; of the crimina! charge and the constitutional challenge. 

I am proceeding on the basis that security for costs iJ sought in respect of both. 

The application invokes the inherent jurisdiction of the Supreme Court. That is 

hecessary because the Supreme Court (Civill'roccoure Rules) 1980 have little to say on the 

@bjeet. 

R30 provides for tlw COUll'S requiring a plaintiff not resident in Samoa to give 

security for costs in any civil procec(iing. 

R66 empowers the Court 10 require any party to give security as a condition of 

granting any interlocutory application. 

Neither of those rules is gerJiJane to the present casco 

However the Court's inhereilt jurisdiction to direct the giving of security for costs 

cannot be doubted. The Supreme Cuurt of Samoa is a superior Court of Record (s21 
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Judicature Ordinance 1961) and pussesses all the jurisdiction powcr and authority which 

may be necessary to administer the 1" NS of Samoa (5J 1), 

Absence of statutory guidanl:0 as to how the inherent jurisdiction is to be exercised 

does not obviate the search fur principle. 

As a gcnerall'llie secllrity is awarded in the following ..:ircumstances: 

• If the plaintiff is a mere Ii'Jminal plaintiff ,U1d is iii a condition of poverty or 
insolvency; 

• If the plaintiff is a limited climpany and it appears by ~redible testimony that there 
is reason to believe that a company will be unable to pay the costs oflhe defendant 
ifhis defence is suc(cssful; 

• If a plaintiff is ordilurily rc!;ident out of the jurisdiction and has no assets within the 
jurisdiction which can be reached, though he may be temporarily resident in the 
jurisdiction; 

ant! 

• Where the residence of the plaintiff is inconectly st.· ted in the writ of sununons 
unless the misstatem<ont is innocent and made without .my intent to deceive. 

Halsbury's Laws of England 3'" ed, vol 30 para 706 

These are but examlJles of illstances where the juIisdiction to direct the giving of 

security for costs may be exc,'cised. The list is not i.,xhaustive: 

"In my opinion tI,e inhere at jurisdiction tu award security for costs carmot 
validly be said to l;'J restriL,.cd to Halsbury's examples or other examples in the 
uccided c.1ses in the sense of denying the e:<istence of Ule power for any other 
cases. It may be postulated that the general practice in tile exercise of tile 
power is to be found in t: Ie eases but it is another thing to say tllat an ever 
present inherent power to rCJ.lulate tile coull's procedure so as to attain the ends 
of justicc carl wither away or become shrunken by Ijl)liled past examples of its 
exercise. III my opinion the fact tllat in the past tile power has been regularly 
exercised in a limited number of cases and refused in others proves tile 
existcnce of but docs not restrict the jurisdidion, AI) argument to tllC contrary 
was rejectl'<i in tile Billingion case [1907J 'j, KB 10(,n where Lord Alverstone 
CJ said (at p 109): 
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PRINCIPLES: 

I have always undelStood that the power 0(' the superior Courts of 
common law to order security for costs ;\rose from the inherent 
jurisdiction or those courts over their own pmccdure. It is true that 
security was as a rule ordered only in a few exvptional cases which were 
subject to special cc'Hsiderations - for example, where the action was 
brought by a foreigner or merely a nominal plaintiff, wllere it was 
obviously unjust that the action should be ailowed to proceed unless 
payment of the costs were secured; but I am not aware of any statute 
conferring this power upon the courts of COllllllon law. TIle cases I have 
mentioned arc instanLes in which the power (if the Superior Courts of 
common law has in fact been recognised, but I take it that the three 
Superior COUI Is had Iheoretically the power to order security to be given 
in all cases where they thought it j list to du so. TIlCir practice in 
exceptional C'lses is proof of their general jurisdiction. R.1jski v Computer 
Manufacture & Design Ply Ltd (1932) 2 NSWLR 443 at 448-449 -
Holland J 

,. 

Without pretending 10 lay down an exhaustive s,'.\. of principles applicable to the 

exercise of the discretion to order security for custs, it seems to me that the following 

prinCiples arc relevallt to the presenl case. 

I. Security for costs should ilot be awardcll again~;l a party m the position of a 

defendant for the obvious wlson that such a party has become involved in the proceedings 

(usually unwillingly) upon tile instigation of the plaintiff Hid has no choice but to defend. 

Such a party should not be pcnaliscll or inhibited by urders J,irecting the giving of security for 

costs. 

In jUdging whether a party is in the position of plail1tilT or defendant, regard must be 

had to the substance rather than the form. 

"It has long been filmly established by authority that the Court canuot award 
security for costs against a defendant, and that in considering whether a party is a 
plaintiff or a defendant the Court must have rL'Bard to the substantial and not the 
nominal position of the parties. The question in every case is whether the party 
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against whom an order for security is sought is in the position of plaintiff in the 
procc.~ding in question, 

C T I30wring & Co (Insurance) Ltd v Corsi l'altners UJ [1994]2 Lloyds Law Rep 
567 at 579 - Millett U" 

2. There are strong policy reasons why orders for secmi!y for costs should not be made 

against informants in criminal proceedings. 

It is in the public interest that olTcnders be prosecl! l cd, It is inimical to that interest 

C 
(,) to inhibit prosecution by onlcrs for sccurity for costs. 

,.;:..~ 

3. In civil proceedings, any element of public interest in the litigation will tell against a 

requirement for security for costs because the existence or that public interest will make it 

.desirable that the proceedings be heard - eg Hughes v Cooper 5/7/96 Salmon J. HC 

Auckland ell 62/95 where the fact that a counter claim ru(,;cd Bill of Rights issues counted 

against the applicaion for security for costs. 

4. Security for costs should not be ordered unless tlK iC is some reason to believe that 

any order for costs which might be made against a party \\ould be rendered nugatory by an 

inability to pay. This principle is rewgnised in the New Zcdand High COUIt Rules: 

60. I'ower to make order - l( I) Where the Court is satisfied, on the application of 
a defendant, -

(a) ·n13t a plaintiff -

(i) Is residcnt out of Ncw Zealand; or 

(ii) Is a corpoatioll incorporated outside New Zealand; or 

[(iii) Is, within the meaning of section 158 of the Companies Act 1955 or 
section 5 of the Companies Act 1993, as the case may be, a subsidiary of a 
corporation incorporated outside New Zealand; orll 
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(b) 11lat there is reason to believe that a plaintiff will be unable to pay the costs of 
the defendant if the plaintiff is unsuccessful ill the plaintiffs proceeding, -

the Court may, if it thinks fit in all the circumstances, order the giving of security for 
costs.] 

R60(1)(b) contains what has been held to be "the threshold test" which must be 

satisfied if security for costs is to be ordered. (McGechan High Court Rules HR 60,04) 

( It is inappropriate to import such a mandatory threshold test into the Samoan 

{~!) jurisdiction in the absence of any rule similar to R60. However it is, I think, appropriate to 

accept, as a guiding principle, the need for an applicant to put before the Court some basis 

for believing that a plaintiff might not be able to afford to meet any award of costs that might 

be made. 

Naturally that will be difficult if the plaintiff chooses not to voluntcer any information 

about financial circumstances. 

The plaintiffs silence on that subject might permit an adverse inference to be drawn 

but, I accept Mr Jacobs' submission, that some evidential foundation must still be laid for the 

allegation that there is reason to believe the plaintilT will be unable to pay costs, before the 

• Court would be justified in drawing an adverse inference from the plaintitrs silence. 

S. The Court should, as far as possible, assess the merits of the plaintitrs claim and the 

prospect of its success. Security is more likely to be ordered if the claim appears weak to 

avert the prospect of the plaintitrs exerting undue pressure. Conversely security is less 
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likely to be ordered if the claim .'; )pears strong lind or the defence weak: the security 

application may be an attclilpt to ;iustrate a hcaring on the merits - Bell-Booth Group 

Limited v A-G (1986) 1 I'IlNZ 451 (as summarised in McGeehan High Court Rules HR 

60.04). 

APPLICATION OF PRINCIPLE:i: 

\ 

Notwithstanding that the Rc.pondents are nominally in the position of defendants in 

I the constitulional challenge, it is :.ubmitted that, in reality, they are in the position of 

plaintiffs. 

In the criminal prosccutioll the First Rcspondent is the informant. The Second 

Responden! is the complainallt. 

The prosecution IS, 111 re • .iity, the Second Respondent's prosecution. He has 

instructed tI.;: First Respondent, his :.olicitor, to lay I he information. 

The Applicants are lmqueshmably in the position of the defendants in the criminal 

prosecution. 

It is submitted that they r(dlain in the position of defendants in the constitutional 

challenge because that challenge is simply their defence to the charge that they face. 
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The issue to be detcrmincC; is whether the Applicants are to be seen to be simply 

dufending themselves on the same ground upon whieh they have been attacked or whether 

they have opened up a new and divdsionary count~r-attack. 

"1110 principle seems (0 be th;,;, where a defendant counter-attacks on the same front 
on which he is being attackccl by the plaintif1: it will be regarded as a derensive 
manoeuvre. But if ho opens a counter-att.1ck on a different front, even to relieve 
pressure on the front attacked lly the plaintiff, he is in danger of an order for security 
for costs depending "pon the:· court's assessment of the position in each case," 
11ulllderdome Racctiming & S"'oring Pty Ltd v Dorian Industries Pty Ltd (1992) 109 
ALit 196 - Olney J 

It is the substance and not lIe form that mu~;t be cxamincd. 

The Second Respondent h,L; been defamed, Instead of issuing civil proceedings for 

damages he has elected to bring a vivate prosecutiun for criminal libel. He has instructed his 

solicitor, the First Respondent, (, lay the infoflnation, The Second Respondent is the 

principal protagonist acting lhroug!. the agency ofllis solicitor. 

In tlie context of the crimill.,1 prosecution buth the First and Second Respondents are 

to be regard cd as holding the positiun of plaintifTs lor the purpose of the question of security 

for costs. 

The Applicants defelld thell,selves by invoking their constitutional right to a fair trial 

(Article 9) their right to freedom 'If speech and expression (Article 13) and their right to 

freedom from discriminatory legisl,,; ion (Article 15). 
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In so doing they arc not counter attacking on a different front and retain their position 

. as defendants for the purpose ofbuth the prosecution and the constitutional challenge. 

It follows that the Respomlents are in the position of plaintiffs in both proceedings 

and would, therefore, be amenable to an order for security for costs. 

However, the Respondent!i are not in a position of plaintiffs in a civil suit, but, rather, 

hold that position in criminal pro;;eedings. If the constitutional challenge is to be seen as 

essentially a defence to the c,riminul prosecution lor the purpose of determining whether the 

Respondents arc in the position of plaintiffs, then consistency demands that the constitutional 

.challenge be seen essentially as parl ofa criminal proceeding rather than a separate civil suit. 

An order requiring a persun in the position of a plaintiff in a criminal proceeding to 

give security for costs is ullprece,;cnted. 

That is not to say that such an order is outside the scope of the Court's inherent 

jurisdiction. 

Aller all, these criminal l'ioceedings arc special in character in that they have been 

brought at the behest of a private individual rather than by the State. 

Furthermore, they have been brought in circuJllstances where it appears that the State 

(in the form of the Attomey-Gencral) has declined to act. 

I 
I 

I 
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If, on the face of it, the prosc<utionlacked merit thcn the application for an order for 

security for costs would be dillicult tu resist. 

Far from lacking merit, how,ver, the infonnant and her client enjoy the advantage of 

ajudgmcnt orthe Court of Appcal to the elTcct that the defamatory material complained oris 

reasonably capable of founding proceedings for criminallibcL 

The apparent merit of the prosecution tells against the propriety of ordering r 
infonnant anJ complainant to give security for costs, So 100 does the public interest in the 

constitutional challenge to s8,1 Crime;; Ordinance J 961. 

Final:y, there is nothing befl.;;e me to indicate that any order for costs against either 

Respondent would be rendered nug"~ory on account ofan inability to pay. 

Both Respondents h;\ve reniained silent as io their respective financial means apart 

from a repolted statement of the S'ccond Respondent in the House that he would not pay 

costs exceeding $700,000,00 in rehliion to his civil libel suits, it being his contention that the 

Government should pay, 

This is a statement by the Second Respondent that he will not pay the costs. That is 

not the sanlC thing as a statclllent tIJ,lt he cannot pay such costs, 
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After the Head of State, the Second Respondent is Samoa's leading citizen and it is 

reasonable to suppose that he is a man of sufficient substance to meet any award of costs that 

thight be made against him in the current proceedings. 

For her part, the First Respondent is a solicitor in private practice. If the status of her 

clientele is anything to go by, her pra(;tice is a successful one. 

Furthcnnore, she has a powerful incentive to meet any award of costs made against 

her. An unsatisfied judgment leadillg to bankruptcy would mean the end of her practising 

certificate. 

In the ease of neither Respondent is there any material before me upon which 1 might 

draw an adverse inference concerning ability to pay costs. 

For these reasons the application for an order directing the Respondents to give 

~\~~ security for costs has been refused. 

ADDENDUI'II 

Before leaving this judgment 1 should refer briefly to my refusing the Applicants' 

application for orders giving the following directions: 

"1. The First and Second Respondents provide the following information: 

(a) Confirmation of the extent of the involvement, if any, of the 
Attorney- General, the Attorney-General's ofilce and the Police, prior 
to, and after, the laying of the information in the Magistrates' Court. 
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(b) Whether the First and Second Respondcnt have any agreement, 
contract, arrangement or understanding, eithcr bctween themselvcs or a 
third party (in particular the Government), regarding paymcnt of thc 
costs of either thc cril1linal casc or the constitutional challenge," 

Apart from thc possible issue of the Respondents' bona fides, thc relevance of any 

possible involvement by the Attorney-General escapes me, Given the judgment of the Court 

of Appeal as to the apparent merit of the private prosecotion, the Respondents' motives in 

taking that course appear to be irrelevant. 

The Attorney-General has now intervened in the proceedings at the Court's invitation 

and can inlorm the Court, if she wishes, about any prior involvement in the proceeding. 

As to the application for directions that the Respondents disclose their arrangements 

concerning costs, 1 know of no basis upon which a party can be compelled to give such 

information. In the face of an application for security for costs the Respondents are entitled 

to remain silent as to their financial arrangemcnts, Thcy have chosen to do so and have 

\ chosen to take any attendant risk of adverse infcrcnces being drawn from thcir silence, 
~~) 

Moran J 


