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IN TilE SUPREME COURT OF SAMOA 

HELD AT APIA 

C.P.223/96 

BETWEEN: TUPUTA MEAFOU of, 
Falcasiu, Planter 

AND: 

AN D: 

Plaintiff 

PUBLIC TRUSTEE a 
corporation sole created by the 
Public Trust Office Act 1975 

First Defendant 

PENAIA TIALINO c/- Public 
Trust Office, Public SeIVant 

Second Defcndant 

• Counscl: T K Enari lor plaintiff 
G Latu for first and second defendants 

Hearing: 29 June 1998 

Judgment: 29 JWle 1998 

€J,~ JUDGMENT OF SAPOLU. CJ 

At about 7 o'clock on Monday moming. 19 August 1996, the plaintiff's four 

wheel drive pick-up vehicle was being driven by one Lovcni Temcse along the West 

Coast Road. TIle pick-up vchicle was travelling on the inland lane of the road from 

• the westerly direction towards the easterly dircction. According to its drivcr, Lovcni 

Temese, when his vehicle was approaching at about 25mph the bend on tile road at tile 

eastern cnd of Malua, he saw a bus travelling from the oppositc direction on· tile 
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...... - . seaward lane of the road. ·nle bus then stopped at the bend, on the seaward side of the 

road, to pick up pa: .. sengers. 

The witness LovcHi testilled that when he was close to thc.stationary bus, he 

was taken by surprise when he observed a vehicle driven by thc second defendant 

ovcrtaking the bus at a fast speed which he estimated at about 65mph. He tried to 

swerve his pick-up vehicle to the inland side of the road to avoid collision but the 

vehicle driven by tIle second defendant came on and hit his pick-up vehicle on the left 

side causing it to spin· around twice and stopped very close to a coconut tree on the 

inland side of the road. Loveni :llso testified that when the second defendant's vehicle 

hit his pick-up vchicle, the second defendant's vehicle had not completely ovel1aken 

the bus. And at the time of the ~ollision the bus was already being driven away and it 
• 

did not stop for the accident that happened. 

It was also stated by the witness Loveni in his testimony that therc was a white 

centre line on that part of the road where this accident occurred. On the inland lane 

from that centre-line were broken glasses from the collision between the vehicle 

driven by the second defendant and the vehicle driven by the witness Loveni. There 

were also paint flOm Loveni's vehicle on the inland lane of the road where the 

accident happened. 

The testimony by jlolice sergeant Aneteru Tago who investigated this accident 

was that on the mOl'1ling in question he was travelling with another police officer from 

Faleolo when they picked up at Fasitoouta a call about a traffic accident at Malua. 

When they arrived at Malua at tLe scene of the accident it was after 7.00am. Sergeant 
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• • • Anctcru testificd lhat he found thc land cruiser vchicle which was drivcn by thc 

sccond defcndant parked on thc centre of the road but more on to the inland lane. The 

pick up vehiclc which had bccn driven by the witness Lovcni was at that time wldcr 

the coconut trees Oil the inland side of the road and it appcared to'be leaning against 

onc of the coconut trecs. Broken glasses and paint were also seen by sergeant Anctcru 

ncar thc centre of the inl,md lane of the road whcre this accident occurred. He also 

observed that only (he len side of the pick-up vehicle was damaged. 

The police officer also testified that when he arrived on thc scene and 

questioned the sccond defendant, the latter told him that he was rushing to the wharf 

at Mulifanua to collcct a passengcr from Savaii who was arriving 011 the 7.000am 

fcrry. Later on the same moming, thc second dcfcndant was again intcrviewcd by 
• 
scrgcant Anetcru and the Jlolice officer testified that the second defcndant again told 

him that hc was rushing to collect a passcnger frolll the wharf at Mulifanua when he 

came to a stationary bus on the bend at Malua. He thought the road was c1car, so hc 

overtook thc bus. I lis speed was over 30mph. That was when the collision occurred. 

Thc second defendant was then charged with careless driving by the police. 

The police officer also gave evidence that the bend on the road where this 

accident occurred was 'blind'. He explained that to mcrul that the drivcr of a vehicle 

approaching that bend would have a very limited vision of a vehicle approaching the 

same bend from the oppositc direction until they arc on the bend. 

The evidence given by the second defcndant was that he was driving on 

Monday moming, 19 August 1996, to pick up his boss who had gone to Savaii, from 
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the wharf at Mulifanua. Whcn he came to Fatitu at Salcillloa, hc met a bus. He kept 

following that bus until his vehide reaehcd the gate on the castel1l end of Malua whcn 

hc saw a spccding on-coming pick-up vchiclc. Thc distancc at that time bctwcen his 

vehiclc and thc bus at the front was from about the witncss stand (11 thc courtroom to 

• the side door of tll~ courtroom. TIle sccond defcndant said that whcn the on-coming 

pick-up approached his vchicle, it vccred towards his side of the wad and hit his 

vchicle. It was the Icft hcadlight of his vchicle that was hit by the left hcadlight ofthc 

pick-up vchicle. The bus was nt that time about 100 to 150 metres to the front of the 

second defcndant's vehicle and never stoppcd. 

TIle second defendant a Iso dcnied that he told sergeant Anetcru that he was 

•. rushing to collcct a passenger fwm thc Mulifanua wharf or that he was overtaking a 

bus. Hc also said that the broken glasscs and paint werc at the ccntre-line on the road 

and, not on the inland lane of the road. Even though he was charged with careless 

driving, the second defendant said that whcn hc appeared at the Magistratcs Court on 

that charge, hc agreed that hc was involved in the accident and was discharged 

without conviction. TIlis part of the second defcndant's evidcnce was not entirely 

clear, but it docs suggest that he admitted to thc charge of carcless driving. 

I have considcrcd the whole of the cvidence and I have decided that thc 

evidence given for thc plaintiff is to be preferred as opposed to the evidence given for 

the defendants. The evidcnce givcn by the driver of the plaintifPs pick-up as to the 

location of brokcn glasses and paint on the inland lanc of the road is consistent with 

the evidence given on the same matter by the police investigating officer who arrived 

on the scene shortly after the accident occurrcd. The location on the road of the 
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broken glasses ami paint is also more consistent with the evidcnce of the witness 

Loveni as to where dIe collision betwcen the two vehicles occurred as opposed to the 

evidence of the sec()nd defendant. 

I have also decided to accept the evidence of the police investigating officer 

regarding the statements made to him by the second defendant as to how this accident 

happened. I find tll\) police officer's testimony to be quality evidence. 11lese said 

statements arc also quite consistent with the evidence of the witness Loveni as to how 

this accident. Accordingly, I find that it was the negligence of the second defendant 

which caused the accident in this case. It was conceded by counsel for the defendants 

that the vehicle dri ven by the second defendant belonged to tlle first defendant and 

that at the material times tlle second defendant was in tlle course of the first 
• 

defendant's employment. The first defendant is therefore vicariously liable for the 

negligence of tlle second defendant. 

It was suggested for the defendants that if tlle second defendant was in fact 

overtaking a bus at the time of the accident, that bus should have stopped to find out 

what had happened. While that Illay be so, I do not know the reason why the bus did 

not stop. The bus-driver was also not called to testify. 'nle real trutll as to why the 

bus did not stop would only be known if the bus-driver had been called to testify. I 

'lan think of possible reasons as to why the bus did not stop but that would only be 

speculating. 

On the question of quantum of damages both counsel are in agreement that the 

sum of $6,000 represents a mutually acceptable amount for damages. These damages 
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represent the costs of repairs to the plaintiff's vehicle and consequential loss for the 

hire by the plaintifT of other vehicle while his vehicle was out of usc. 

I, thereforc, give judgment for the plaintiff against the defendants in the sum of 

$6,000 plus costs to be fixed by the Registrar. 

7r"'" L. A ~ . ............. 9..~~ ........... . 
CHIEF JUSTICE 

Solicitors: 
Kruse, Enari & Barlow Law Firm, Apia, for plaintiff 
Attorney-General's Office, Apia, for first and second defcndants 
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