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JUDCMENT OFF SAROA, G

Thig is an internat ional chidd alwluetion oase, A11 the evidenne that has
hesn adduced in these proceedings has heen by wayr of affidavite Filed by the
father and the mother of the child whe ia the auhject of these mrocesdinde, The
affidavits contain a mmber of anmesures. There are A mmher ol materinld
conflicts of factual issues in  what the parties say i their tvespeciive
affidavits and in the annexures. There are also nathers cinted in the raspective

affidavite and in some AT the ammesares in respect of which one or the other
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party is not aware and therefore there is no express denial or admission.
bt

Having said that I turn now to the evidence. The father and mother of the
child are both Germaﬁ nationals. They had lived in a defacto relationship in
East Perlin, Germany, where thé child was born on 14 October 1988, The child is
a hoy and is now about 8 vears and 4 months old. Three months after the hirth
of the child, the father and mother separated and the child continued to live
with the mother. The father and the mother lived together again for short
pericds in 1989 and 1920 but they have not lived together again since. During
the periods of separation the child continued to live with the mother in Germanv
and the father continued to make visits to see his son. There is a conflict here
in‘;he evidence. The father says that the mother restricted his liberty to visit
his*son until December 1991 when she would not allow any further contact hetweesn
him and his son. On the other hand the mother says that the father was free tn
visit his son but his visits ceased to be regular when he took up a relationship

with her sister,

Subsequenfly the father married the mother’s sister. and in 1993 the
father applied to the Courts of Germany for visitation righis to enable the child
to visit his father's family. The arrangement that followved was that the tather
could see the chila every fortniéht for five hours. The mother =ays it was not
necessary for the father to go to Court on that occasion as he wag fres té see
his son. Then in early 1994 the mother, her new partner {(boy friend) and the
Chil; emigratéd to Cork, freland. The child attended school in forik, Ireland,

but it is not clear when he actually started his schooling, Then in the spring

of 1994, according to the mother, she was having difficulties settling down in



Ireland: she had also had A mi ararriage and was very s1ok. she wanted the father
»n

tarlook after the child wimtil she was in a position tn ordanise herself and be

abhle to devote the necessary time to the eare of the ohi [, She therefore aslied

the father to loolk after and take care of the child. Thes [atheyr on the other

hand. save the mother called him saxing she conld not cope with the child.  And

when he went. to Treland to get his son, he observed that the chile was healthwise

not. in the best of conditions.

Tn the German imbassy in Iuhlin, treland, the mother atagned a1 docament
which says that she agreed ihat the father may take his son as a menber of his
tamily and that the child shall Live with his father vho shall tnke cape of his
well-heing., The mother now says that. there was never any infel diom on her part
'lt.c,"; grant, custody of the child to the Cather, She alsn sava the arpangements
contained. in the dorument. were temporary. The father takes a di fPerent view and
says that the document. in effect grants him custody of the ohiid. Pe that as ib
ma¥, in Novemher 1694 the mother picked up the child in Germans and returned with

him to Ireland,

Thent on 4 June 1995, the father after receiving an ipwvibation from the
mother for his family to visit her family in lreland. wrote o the mother anc
invited the child to come to Germany far his schoel holidaye PE e wantsd to.
There are also allegations bv the Tather asainst the motier of mistrestment of
the child which are denied by the mother who says that the ~hild was Living A
stable and happy life in Ireland. Anveay, the mother acceptest the invitation fior
her son to spend his holidays in fiermany. \med on bhe Bth of Juls 1994 the obi 1d

flew from Ireland to Berlin.



In the third week of August 1995, the father without the mother's linowledgs

’ "
applied to the Courts in Germany Lo withdraw the rights »f the mother o
determine the child’'s place of residence and to revoke her parenta I custordy,  Lf

appéars that the mother was informed hy a ‘{']Tiend in Germany ot the father’s
application to the Court and she came to Germany. On 25 August the German Court
which dealt with the application dismissed The application and made A lemporary
order directing that the child should be returned to his mother in Trejand to
continue his schooling., The father appealed that decision. bt vhern the appeal

was ralled before the Court in Germany on the Ard and then again on the 15th ot

Novemher 1995, he (ailed to appear. The Court then dizmissed the appeal.

Tn the written reasons which were given by the Court for it decision.
reFerence is made to three reports which were prepared on the ohild!s psyohiatrie
and payvchological condition. Much consideration is given in the Court's reasons
for ite decision to these reports. The first report was prepared cn L Septembayr
1995 by a German neurclogist-psychiatrist who had examined the child. His view
was that the ochi l_d, hecause of his candition., should not be returned to his
mother. The second report. which was prepared on 19 Ootobher 1995 by a Gearman
nsychologist on the child, the father and the wmother was faveurable Lo the
mother. The third report which is dated the | December 1 99n was prepared hy
another German sncial welfare official who interviewed the chi il and the mother.
and who also appears to have interviewed the father. fis view was that the ohiin
chould he returned to the care of the mother. it is clesyr from the reasons of
the German‘Com_“t that it accepted the last tmo reports and not the first report

and the Court stated its reasons for reachina that decisicn,



After the decision of the Court in Germany the mother corld not Cined the

»
child or the father in Germany. It was net, until Mareh 1996 +hat she found oot
that the child and the father had come fo Western Samoa. The father. his witfe
and their child are all in Western Samoa now. O A0 December TG the mother
having borrowed and saved enough money Lravellerd to Wesiern Hamoa, When she

arrived here she contacted the Western Samoan Govermment. authopities for

acsistance regarding hev ohild,

n 9 JJanuary 1997, the father and his wife filed in this Comwt a deoint
application for the custody of the child., The Registrar of the Court set the
application down for mention on 20 January. A copy of the PUEKHGY_pr}icatinn
tmgsmwmimlﬂmrmﬂmrkmt‘mmwﬂw1mme‘MHcﬂlmimiHiJmmmw,nnhfﬂm
father and his wife appeared but not the mother. Mormal 1y apptications for Lhe
custody of children are filed and determined ir the Magistrates Cont.  However
counsel for the father and his wife requested this Court to hénr this oustody
application as a fareign judgment is involved. T_demided o grant the requeat

by ommsel,

As the mother did not, appear on 24 Janvary 1997, the Court acjowrped the

case to 28 January for the father and his wife to adduce affidavit evidenne o

prove their application. On 28 January the Court adjourned the onse pgain fo 28
January and then asked for the child to be brought to my ehnmbers an thet T eould

talk with him. That was done. When ! asked the child vhelher he was happs in

Weatern Samoa he gaid ves. When 1 asked him whether he vanted to stay with his
father or mother, he said his father. Then on 28 Japuary wuhen the ase was

recalled, oniy the father adduced affidavit evidence, The Conrt granted cust ody



of the child to the father and his wife. 1 should point out here that apart from
thé oral indication from comnsel for the father and bisg wife that a foreien
judgment is involved in this case, there is pothing in the custody application
or the father's atfidavit evidence ahout a Toreign ‘_j},le']r?_.'s1;e1'11:.. Sn this Court
pr'or._:eed_ed or: the basis that this was & abtrajchtforward custody case as the {ull

meaning of what coinsel sald was not cleav to the Court at the tims.

On 31 January 1997, the mother filed an appl ication in this Court for an
arder to set aside the custody order granted on 29 January, Fer an interim order
to prevent the father and his wife from removing the ehild from Western Samos,
for an order granting custody of the child to the mother, and for a {rrther orvder
that. the chiid should be returned to his habitual place of demicile, The Court

. .
on the same dav granted an interim order to pravent. the vemoval of the child from
Western Samoa and directed that all ether ma ttars be set dmm for mention on
3 February. The mother’s application was alen ta he served on the father and
his wife. On 3 February the oase was Further adjourned to 10 February for

aubmigsions by counsel. 1 will come haclk to those submi HEF O

A areat deal more information has now heen placed before the Court so that
the Court. now has a cleapr pioture of what is involved in this case.  Apart from
the judgments of the German Courte and the pgychiatrie and perchologinal reports
1-' have already referved to in thig fudgment., the mother has also annexed Lo her
affidavits. letlers and testimonials from several people i Perlin, Germansy,
Treland and Luxembourg in support of her application s her fitness B

competence as a mother fo look after her child. Also ammexed to the mother’s

affidavit is a letter dated 7 .January 1997 {from 1he Western hamoa Uk ef



-

mmigration Officer declining an extension of the child’s permit fo stay in
"
Western Samoa and a letter dated 11 Jamary 1997 from the same authorits
derlining an application from the father andl hig wifte i_‘r_ﬁ“ extension of their
pe;"mits to remain in Western Samon. In other words the rhild, as well as the
father and his wife are now prohibited tnmigrants in Western mamea.  The mother
also savs in one of her affidavits that, the reason why she did not appear in
Court when the custody application by the Tather and his wife was called wag that
she had been advised by a Govermment off jcial that she did not have to appear.

If she had known that she had to appear, she would have dane <o, After all she

had come all the way from Germany to Wegtern Samoa for her son

On the other hand, there are amnexed Lo the father's affidavit two letters
bdth dated 30 January 1997, written by the child to the Western Samoan Primes
Minister saying that he wanted to live i Fh his father in Western Snamon and thal
he did not want to live with his mother. He makes various accousalions against
his mother in those letters. The mother in one of her affidavits alsn sava that
when she met with her son in the Gffice of the Turopean Lnion here in Apia he was
aconsatory of her. The mother claims that. the {ather must have hroinwached ihe
child against her. The father denies that allegaticn. Alse amexed Lo the
father's affidavit, is the report by the Goerman neurologiet-psyehiatrist who
esamined the child in Germany and came to the view that. the child shonld not e
peturned to the mother. Another report apnexed Lo the father’s al{idavit de by
a Western Samoa psychiatrist who examined the chile on 26 Jmmary 1997 and came

to the conclusion that the father chauld have the carve of the h Tl

Now as the arouments by both counsel antolded in this case, it became olear



that the emphasis and focus of the arguments by counse) for the mother is that
) X "

the more appropriate Courts to den] with the question of custods of the child are

the Courts in Germany and not the Weatern Samoan Courts. A mumberof reasons

were given and authorities were ci ted in support of that position. Counsal Yor

the father and his wife, on the other hand, arsued that this Court should bear

the evidence on the cquestion of custedy and make a decision on that issus; Lhe

case should not. be referred back to the German Courts.
That brings me to the law which is applicahble te this ~nss.

Law:

»

It was submitted by rounsel for the mother that in deciding the questi
of custody of a child the relevant common law principles apply. but it a custody
rase also involves the abduction of = ahiled from a foregin country, then the
Court must also have regard to the policy and principles of the Hadue Comvention
on the Civil Aspects of Tnternational f hild Alduction 1980, notwithstanding that
Western Samoa i= not a signatory or papty to that Convention. (omse] for the
father and his wife did not find prohlems with that approach. L, mesel ¥, would
agree with that approach. T think our law should net fall behind maieT
developments. Apart from that, cases ot international ohild abduetion are not
purely domestic but have a foreign and intemmational element. There{ore our Jaw
in this area should, as far ag it is practicable, he as consistent ag it can be,
with the law of other nations.

As the stated approach recquires having rega ril te Bhe common Law as well 2s

the principles of the lladue Convention, T will start with the common Iaw. At



common law the welfare of the child is the first and paramount consideration in

. ' Lad .
mquestions of custody; and a custady order made hy a foreien Court will nob
prevent. a domestic Court from making a custody order in what is in the hest
interests or welfare of the child : Mchee v MoKee [ 1951 AC 362;  J v O 11870 )
AC BES. In other words, the temporary custody order made by the Couts of
(ilermany in respect of the child in this case will not prevent the Western Samoan
Courts from making a custody order in respect. of the same chi 1¢ having regard to

his walfare which is the first and paramount sonsideration. Therefore this Court

had jurisdiction to male the custody order wiiioh was made ot 2% January 1997 .

Section 3 of our own Infants Ordinance 1961 provides that in rustody
proceedings, t+he Court _shall regard the welfare of the child as of the first and
phramount. imporiance. What is in the welfare interests of the child is a
question of fact to be decided in the light of all the relevan foelraamsiances o

J v C [1970] AC 868, per Lord MacDermott at, pp 710-711; Re i (minors) [1971]

1 All ER 913, per Buckley LJ at pp 925 - 926.

In the “kidnapping’ cases, as cuch nases used to he celled at eemmort LA,
(the word "abduction” now seems Lo he in more popular usage since the Hague
Convention came into existence irt 1980) the English Courts nad heo alternatives,
Either the Court makes a summary order for the return of the chiid to the foreign
Jurisdiction from which he had been vemoved, or he Court may decids 1o
investigate the merits of the dispute i teelf and come to a decision on what oviel

should be made. In either case, the ue Lfare of the ohild is the paramount

consideration. See Re L ( minors) [1974]1 1 All El 813 per Bunklev TJ at pp Tah-

g26.



In more modern times, the procedure to he followed in an internaticnal
. ) r l i
~hild abducticn case kas more explicitly stated by Lord Donaldasom MR in in re A

(Minors) (Abduction Custody Rights) [1992] 2 WU 536 at p.550 in these vord= s

“(1) In all the circumstences is it more appropriate that a conrt of the
“country te which the child has heen wrongfully removerd o in which it 18
"heing wrongfully retai ned {ecomntry B) should reachl decisiona awl make
“orders with a view to its welfare ov ie it more appropriate this shonled
"he done by a court of the aonntry from which it was vemoved or to which
"ita return has heen wrongfully prevented (country AT

"(2) If, hut enly if, the answer to the first quesbicn is that the oouy b
"of eontry B is the more appropriate court, should that court give anw
"monsideration whatsoever to what Purther orders should he made other “nnn
"for the immediate return of the child to countrs A",

L] " ’ .

in ronsidering each step of this procedural approach, the vl Fare of the ohild
ig still of paramount importapce. That was also made clear by Lord Donaldson M
in the earlier case of Re F (A Minor) (Alxluction Custody ii phts) 18901 3 AT EE

97 ai. p.100 where Uis Lordshiy stated

"The welfare of ihe child is indeed the paramowunt consideration, bart 34
"has to be considered in two different comtaxts, The Tirsf is the contexty
“of which coitrt, shall decide what, the chi LT best intereats require.” The
"apcond nontext, which only arises if it hae Firet been decided that thes
nwelfare of the child vrequires that the Fnglish valher thap a foveidn
“oourt. shall decide vhat are the requirvements of fhe ohi ld, 1= what orders
"as to rustody. care and control and w0 on should he made”.

T+ appears to me that the approach stated by lovd Donaldaon M an e A (Minors)
(Abduction Custody Rights) and Re I (A Minor) {(Abduction (ustoxdy Rights o=
agzentialliy the same, although more cleariy and expliciily atated, as the

approach adopted by Puckley 1.J in Re i, (minors}t [1974] 1 AL FR 3 vhich was

decided before the Hague ( ‘onvention 1980 com= into exiatences,

10



i turn new to the Hague Convent ion on ihe Civil Aspecte ot international
R Ll
Child Abduetion 1980, The general rule under the Convention is stated in Dicey
and Morris, The Conflict of Laws, 12th ed (1993} p.829 in these words

“The ‘normal mde’, in the absence of tfactors such as those in Art.13 of
"the Hague Convention, has been held to be that abxduct i
"he returned lo their country of habitual residence”

rhi ledren should

Article 12 of the Convention requires in mandatory terms the return of a rhild
who has been wrongfully removed or wronsfully retained. However the returm of
the child may be refused if it ia demonstrated that the ohi bl im now gsettled in
his new environment,. Article 13 then provides three further srenmds on which the
1
return of a child may also be refused. The first two of these gropds 1s vhere
the person who opposés the return of the child establishes : {a) that the person
having the care of the child was not exercising custody rights at the time of
removal or retention of the child, or had aongented to o subsequent. T Al ese el
in the removal or retention; or (h) that there is a drave riek that the retum
of the child would expose him to physical ov psvehelogical harm or ntheryl an
place the child in an intolerable situation. The final aprenmed e whether the
child obijects to his return and he has atlained an age and Aesoree of matimrilby at
vhich it is appropriate to take accoumt. of his views. In considering the three
srounds provided in Article 13 the interests of the child have fa he considered
tpgether with the fundamental purpose of the Hague Convention which 1s 1o ensure
as Far as possible that children wrongfully remaved from their p iace of hahitual

residence arve returned there as soon as possible @ In re A (Minors) (Abduction

Custody Rights) ( No.2) [1992] 3 WL 538 at pp 546-547 and 5A8-548 (C.A. ).

i



T will refet‘. now to the authorities oited by r:-m.m.'-“_-r—;.‘l, {'or Lthe mether o
support the proposition that even thoush Western Samon is nol a sidantery or
pa‘r‘t,}r to the Hasue Convention, this Court choutd have redard to the principles
of that Convention. The first of these cases is the iudgment of the Full Family
Court, of Australia in Ke Barrios and Sanches (1989) 96 FLI 77,613, In that rage
a father abducted the i children of his marriage from Chile. which at the time
was not a party to the ilague Comventicon, to Aaustralia uwhich sas = party e the
Convention. The Court. of first instance ardered the father to return the ohi 1
ta the custody of the mother in Chile. im appeal againet ithat order, the Feld

Family Court of Australia said a®t p.7i L 608
L3

“Although His lionour was correct in saving that the Convention had o
"direat application to this case in the strict sensze, we think that. it ism
"nevertheless open to a court, and appropriate in this case, to pay regnrd
"to the policy of the Convention, particularly having regard to the fact
"that. Australia is a party to it".

At p.T77,609 the Court went, on to sayv:

"The clear policy of the Convention in that save in  euceptional
"airoumstances, children who have heen removed Trom their Tawful rustodial
"parent. in another eountry without. the authority nf a court shouald be
“returned to that parent”.

'I:lae next case is the judmment of the inglish Court of Appeal in e I (A Minor)
{Abduction Cuslody Rights) [1990] 3 Al] ER 97. ‘That case was concerned with the
wrongful removal of a chi ld by the father from larael, which at the Lime was 1ot
a party to the lague Convention, to the inited G pgedom whieh was a party o the

Convention. On an application by the mother to an Vpglish tounty Conet that



.

Court awarded the custody and care of the child to the fathey. 'The case went fo
tHe Court of Appeal which reversed the decision of the County Court. and ordered
the return of the rmhild to Israel to enable the lsraeli Court decide the issue
of custody, In the judgments that were del ivered, Lord Demaldeorn Mi2 and Badcomnbe
. clearly had resard to the Hague Convention. Raleoambe 1. himself, eupressly
ref el‘red with approval to the approach adoptecd in le Barrios amnd Sanches.  The
last case is the judgment. of the High Court of New Zaalard in Lehartel v iehariel
11993}] 1 NZLR 578. Tn that case the child was the subject of a joint custody
order hetween the father and mother made by a Court in Tahiti where Lhe ohdld and
his parents were residing. The mother then took the ohild [rom Tshiti which was
a.non-Convention nountry to New Zealand which is a Convention country and Falled
ta return the child to Tahiti. The father went to New Zealand and sought. a Court
or-der for the return of the child to Tahiti. The New 7Zealand Guardianship
Amendment. Aot 1991 which implements in New Zealand the lHague Convention did not
apply. Tompkins .J in the Uigh Court of New Zealapd held that the child shouid

he returned by the mother to Tahiti and stated at . 083

"Although the Amendment Act and the Convention do not. directly apply to
"this case, T consider that the Court can properly have regard  to
"principles of the Convention as a factor Lo take into Recovnt, in deciding
"how the Court should exercise its discretion on fhe application before
"it. This approach accords with that of the Full Court of the amily
"Court. of Australia in In the marriage of farrios and Sanchez F1989)] K
"77,602. That was an appeal against an ordey requiring the father to
"return two children of the marriage to the custoly of the mother in
"Chile. The Convention did not apply hecause Chile was not a sidnabtory.
"fhe Full Court. eonsidered that although the Convention had no direct

. "application, it was open to the Court and appropriate in that case, to
"pay¥ regard to the policy of the Corvention, particularly having regard to
"the fact that Australia was a party to it".

As it appears from Re Barrios and Sanchez, ke I' (A Mincr) (Abduction



Custody Rights) and lLebartel v Lehartel the Courts weve theje coneaerned with the
femoval of children from a non-Convention country to a Copvention country.  the
present case is the reverse ! it is concerned with the wrongful removal of a
child from a Convention country (Germany) 1o a non=Convantion coomtry  (Westermn
Samoa). In my viess Lhat should not make any difference to the approach to be
adopted. The Court must have veuard Lo the purposze and philosophy of e

Convention in applving common law principles to this case.

Ixercise of discrelion:

On the first question to he decided whether the Conprts in Germany or this
Court, is the appropriate forum to decide the question of the child's custoda,
counsel for. the mother submitted that. the appropriate Couvls ave those  in
Germany. Therefore this Court should arder the return of the child to Gernany
so that the Courts there can determine the issus of usterly and any relaterd
matters. Counsel for the father and his wife asserted that the question of
custody should he determined by this Court apd that he was ready Lo call twe
witnessses, one of them a local psvohiatrigt, 1 must say that there are greatl

difficulties with the position advanced by counsel for the father andd his wife,

Except. Tor the father, his wife, the =hild, and ihe mother who arve
presently in Western Samoa, all other witnesses relevant to this case ave either
in Germany or Treland. The eflipert..c; wher prepared pasychiatrin and perychologicat
reports on the child and his surrounding of roumstances in Germany are still in
Germany. But their reports appear to be very rejevant. As all their reparts are
alse in the Germsn language, it is not alear whether they can speall or are Piuent

in the Fnglish language.  Apart from  these expert witnesses, thers are



conflicting factual issues raised in the allegations and, counter-aliegalions
contained in the affidavits tiled by the father and the mother which necessarily
require the supparting evidence.éf witnesses in Germany aned lreland.  Some of
those conflicting factual issues have been mentioned in this judgment Tt there
are many more which are stated in the affidavits. I cannot see how those factual
co;’1f’ licts can be sat.:'t_.c_tf‘act,«jmi 1¥ resolved without the assistance of witnesses {rom

Germany and Ireland,

The other difficulty is that the duration of the father. wife and child’s
atav in Western Samoa is now very uncertain as their permits to remain in
Western Samoa have expired and the immigration authorities have declined their
applications for extensions of their permits. In other words they ave now
p;“oh.ibited imnigrants and would have to leave Western Samoa. If therefore this
Court decides that it is the appropriate Court to deal with the case and
therefore to determine the gquestion ef the child’s custody on the merits, it
would mean that the case would he given a lengthy adjownment. not only bhecause
of the Cour.t’s present workload but to allow time for the pavties fo bring over
witnesses from Germany and Treland. That in itself can create dilficonll ies,
Apart, from the possibility that it way be difficult to find hearing dates
suitable to all those witnesses to come to Western Samea at one time, my
iwpression of the parties, as far as 1T can gather {rom their affidavite, is thalt,
they are not persons of means; so they, especially the mother, are not lilkelw to
be able to pay for the espenses of witnesses rom Germany and Treland to come o
Western Samoa. Moreover, there is the likelihood that by the tinme the case comes
up for hearing, the father, his wife and the child will ne londer be in Westein

Samoa as their permits to remain in Western Samoa have expirved and cannob be

()
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wtemnded.

It also appears to me that if this Court decides that i1 is the appropriate
forum to determine the question of the child's custody, any custody order that
may follow will necesgarily be of shortlived duration, whoever ti;f' the father or
mother will be amarded the custody of the child., The reason is that if the
mother is given custody of the child she will return o Germany or lreland with
the child whereas if the father is given the child’'s custody he and his wife and
the child will still have to leave Western Samoa as they are now prohibited
immigrants. Any custody order made hy this Court will not, in the absence of any
s;;tatutory provision to the contrary, be binding on the Courts of any other common
law country, and that must also be the position with regard to non-common laws

ES
countries. So the question of custody of the child will he Foucht all aver asain

before the Courts of whichever country the child will be next, It makes anv

custordy proceedings on the merits before this Court a pointless exercige.

I am of the view that if the scenario [ have described is allowed to
happen, it will only add more stress and trauma to the Life of this voung ohi e,

And that will not be in his best welfare interests.

The Courts in Germany have been concerned with the question of the ohild’s
custody. A temporary ovder related to his custody has heen malds there, dMost of
the relevant witnesses reside in Germany. The witnesses in lreland can be move
conveniently brought. over to Germany should that bhe necessars. And there is aiasn
ne reason to conclude that the Courts of Germany will net faivly and properls

deal with the mquestion of custody in the best welfare interests of the ohild,

| 6



Germany is also the country where the child has Liyed most of his life,

Most of his relatives must alsc be in Germany.

Turning now to the Hague Convention an the Civil Aspecis of Infternational
Child Abduction 1980, it is clear from the provisions of the Convention that ite
policy is to discourage the abduction of children across nat.ional borders and tn
ensure as far as possible that children who are wrengtully removed from their
habitual place of residence are returned there as soon as possible. "There are
of course grounds provided in the Comvention where the Couri in the exercise of
its discretion may vefuse an order for ithe return of the chiid to the foretan
country from which he had beén wrongtfully removed. [ refer Lo those gropvis now.
.

The first ground is whether the child its now settled in his new
eivnronment. The child ag the evidenne suggests, may now have been in Wegtern
Samoa for about. 15 or 16 months, There is no evi@enee that he ig now attending
achool in Western Samoa, or anv other evidence Lo dewomstrale that he has setiied
in his new envircommert. Jis permit to remain in Western Samna has expirved and
cannot be renewed so that he is now a probibited immigeant in this conmtre.  So
there is virtually ne hope, to say the least, for him te bhave anvy stable or
sebtled life in this combery. With regard to the gsecond cround, ihat is. whether
the mother was exercising custody rights in respect of the child at the time of
itis removal and whether she consented or acquiesced in his vewoval, it is cleav
Lbat the mother was exercising custody rights at the relevant time and that she
did not consent or acquiesced in the removal of her child. As in the thivd
ground, that is whether there is a grave risk that the retinn of the child tn

Germany would expose him to physical or psyehological havm me olhereisa place hin
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in an intolerable situation, I am not satisfied on the evidence that that would

L

be so, In fact this ground was not raised in argument hy counsel.

The final ground is whether the child objeo@s to his return, which must
mean his retufn to Germany, and has attained an age and maturity at which it is
appropriate to take account of his views., The child is about 8 years and 'l
-months old. There is really no evidence that he objects to being returned to
(lermany although he has stated to me in chambers that he is bappy in Western
Samoa and that he wants to live with his father and not his mother. According
to the father’s affidavit, the child also told a lacal psychiatrist that he wénts
to live with his father and does not wish to return to his motﬁer. This isgue
;bout the wishes of the child was addressed in detail in the reports prepared hy
the psychiatrist and the two social welfare psychologists who examined the child
in Germany, and those reports are discussed in the reasons given hy the German
Court which dismissed the father’s appeal. The psychiatrisef came to the view
that the child should not be returned to the mother whereas the psychologists

came to the opposite view,

The Court has weighed and considered 21l these varinus factovrs and has had
regard to the Hague Convention, and has come to the clear view that in the hest
welfare interests of the’ehild, the appropriate Court to determine the guestion
of the child's custody are the Courts of Germany. Therefore the child should be
returned to Germany. To achieve that purpsce, I think.interim oustody of the
C%ild Shoul& be granted to the mother. T am not confideni that if interim
custody is given to the father, he will return the chiid to fGermsny in view of

the fact that he wrongfullv removed the child from Germany in breach of a
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temporary cugstods order made by a Uerman Court.

In view of all the information which is now before the Court, but was not

"before the Court on 28 Jamuary 1997, the custody order made be this Court on

29 January 1997 in favour of the father and his wife is discharged, In its place

the following new orders are made :

(a)

(b)

{c)

(d)

Ag the appropriate Court to determine the question of the child's
custody are the Courts of Germany, this Court orders the return of
the ohild to Germany.

Interim custody of the child is given to i':hr—! mother on the condition
that she and the child travel forthwith and within the next geven{7)
days to Germany.

The father shall deliver the child forthwith to the interim custods
of the mother together with any passport orr olher Lravel document of
the child in order teo facilitate his rveturn with his mother to
Germany,

Auestion of costs is resevrved.

1f any practical difficulties arise in implementing these orders, leave is

raserved to the mother to apply further to this Court.

Gy JUSTICE
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