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party is not at-.Tare and therefore t.here is no express denial or admission. 
" 

Having said that I, turn nolO to t,he evidence. The father and mother of the 

child are both German nationals. They had lived in a defacto rrelationship in 

East, Berlin, Germany, i,here the child Has born on 14 Oct,ober 1988, The chUd ],S 

a boy and is nOI< about 8 years and 'I months old. Three monthe: ,),fter the birth 

of the child, the father and mother separated and the child continued to li,w, 

Hith the mother. The father and the mother lived to,gether ,,,,ain for short 

periods in 1989 and 1990 but the,' have not lived together again since, During 

the periods of separation the child continued to live Hith the mother in German" 

and the father continued to make visits to see his son. Th"rp is a conflict here 

in the evidence. The father says that the mother restricted his liberty t.o visit 

his ~50n until December 1.991 Hhen she \·muld not. 81] OhT an:,-~ furlher cant,act. bE'b~leen 

him and his son. On the other hand the mother says that the father Has free to 

visit his son but his visits ceased to be regular ",hen he t,oo]' up a relationshir 

,,,i th her sister. 

Subsequently the father married the mother's sister. 

father applied to the Courts of Germany for visi t,at,ion rights to enable the child 

to visit his father's family. The arrangement that folloh'ed "as chat tile father 

oould see the child every fortnight fat' five hours. The mot.her ",RY8 it, Has not 

nec~ssary for the father to go to Court on that occasion as he Has frep ;-.0 see 

his son. Then in early 1994 the mother, her ne" partner (bo~' friend) and tl'lP 

• 
child emigrated to Cork, [reland. The child attended school In Cork, Trr?land, 

but it is not clear Hhen he a.ctnall:,-~ started his schooling;. Thp.n i 1"1 thp sprin,£; 

of 1994-, according to the mother T she Ha.S havin,:; difficul tj AS settling rlOJ;..;n j n 
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not in the I:J8st of condi,ti.ons. 

,C:8.ys t.hat tlH~ docuTilent in pffpct u:;r;=mts him Cilstnrl:v c:f \'..hp <'h:i hi. ]l,p i:.hnt;'1s :_l. 

mot,her for hi R fand_l;.~ t.o vi si t her' fnm U:: in l.re 1 and. "Jrni.r-' h 1 tltf' mnt .h(>l' 8n(~ 

iler p.on to sppnd hi.s hnJ i.d8.,~.:s in (iel'I!1811Y· 

flpH from Irp.\.rHld t.n lIpr'l in. 

: ~ 
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applied t.o the Courts in nermn,ny to h:,i.thdl'3H t.he ri.!:drt .. c;, :)C dIP 1l1ot.hpr t-,n 

determine the child' R place of residencJP anci t.o r'evnl\f:' her pnrent..Hl clIstndy. .1 t 

order di.rec,t.in,C; t.h::l.t the chi Id ShC)tll d rlP re1>11rned tCl hi~: nlnt hPl~ i! i Trp l.:-l.nr1 j'o 

c.~ont,inue his school i.n£;. Thf7 father 3IJpeRled that. dec-i.si.nn. hllt- i·-hen t.hp ~·~Vpp;=d 

h'as callpd heforp t.hc-' (;c1\J1'1". i.n rlE"l"man~.' on 1:.he :1rd and i hen ;-!~;:'1 ,; 1 J on thp 1 St.ll n1' 

In the l·]]~i.t.t.en CE'?.sons ld1:ich \·u:r(~ givpn 1:>;.- t.hf> Cnl1rt. for "i,i.s (lE·ci"7 ... ·i.CllJ. 

reterence is made to thrp8 rppor-t;s {..;rhiel, ",pre prepan.;>d on t]\P (~h·i . .Ilt'S pS:-;~C'lli8tl.~ic 

anrl ps:vcholo~icRl c'ondition. ~Iuc11 ccmsitipraLion i.s g;,ven :in U'H-" Court.'s rpHS()ll~. 

199f> b:v a i;ermRn llPuro Logi.st-ps;vchia,tr:i st. ,,-'ho 1'1; .. 1.(1 pX8.T1\inpd t,hp chi] d. Hi p. \'·1.e~,: 

( h'RS tha.t the chi l.d , hecause of his C'011dit.inrl. Sh0111d 11("d ilP i·e~.ul'npd j'o hi~. 
~",4 
~"'¥ 

mother. 

psychologist on the child, the father and Lho mothpr ":8~. f:l\'nllrahl p Ico U,,> 

mother. 

8not.her German social hTelfare offi.cial Hila illtprvieh'p<.l the chi id :~nd Ulf~ mut.hf'l:. 

shotlld be T'p.t.urnpr.l to the care of the motlH=:-r. 

the German Court. thnt. it:. accepted t.he lAst, h·;rn repnrt.s cmd not LhF' f i r·~.t. report 

and t.he Court statf-!I..l ii's rpR.sons for r8~'l('hin~ I'.hat. fJ.pcisicn. 
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After the decision of the COUT't~ i.n C~,-;:,rrnGn,\''' thp mothpr fY~U ld not filY1 t,hp 

chiJ-d or the fat.her in {}fo~rman;'7. Tt. H3S not. until i'la.rch 19~j(1 th8"!" sllP found 011t 

t.hat the child and the fat.her had come to IVester'n SarnO.3-. The fHLlllOl e. his {·<iff'" 

n.nd t.heir ohild aT'p. all jn West.prn S8m08 nOh'. 

arrived here shp eontacterl. t.he \oJestern Sri10nan (tovprnmpn t-. :~\.l"l".hnri i-i ep. for 

assistanc.e re~ar(J.j n}! her {'hi l.d. 

Chl 9 .Tal'lu3.r'y 1997, the fat.her f:tnd his h:jff?' fi.led in ,I."-his (nllrr H .ioini-

appJ icat,-ion for thp Cllst.octv of thp ohi 1 eJ. Thp T~pg:i strar of t-.hp C(luri", spl t.JF" 

applieation do~"n for mention on ~O .Jarn,l8.r;v. .:\ copy of r.he ('!lsl:.ncb·- ?,ppJ i.c:-I.t.i nn 

tvR!=', served on t.hp. mother hut '.Jhen th(:' ca,sP' ,.;in1=-: c.a] led on 20 ,hnH.I~l'Y ~ 0111 ~~ t.il!"' 

c,}st.Cld:v~ of c.hildren are filer] and determined_ in tlH? ~lagjC'.tr8te~ Cmlrt. l-k)h'e\-pr' 

counsel for the father and his Hife reqlH?sten this COUI"-t \'.n he:;11~ I .. h i s cn.·:;lnd:,: 

app 1. i.c;;::lt:i on as R forf:"'j gn jud,!!ment. is j nvol vee! . 

hy cnunseL. 

case t.o 28 .JanufH'Y fOl~ thp father and hjp. l ... ·ifp to adchlcP nff-jd.'lv'ii' p-..,...idel1C~p' tCl 

.Ta:r.ruary (1nd then asked for ·the chi 1d t.o bp brought, to n(v C'.h:unberc, S(J 'Lh",L T t"ould 

\vesi".ern SamOR hp. sa-ia ye~,. When 1 askpd him h'hethpr' he ,·.'a.nted tn p.ta;.- \d. til hi R 

father or motilel', he sa id hi s fFl thpr. 'l'hf-'n (In ~~1 .J;:lnll~,~r:,~ i·.:I)Pl) t.llP . ~8Sf" ~'_';'~S 

recalled. ()n]~\7 thp fRt.her adclur.ed affidH\-jt. (~\.-idpl)(.'e. The COII)'l lO'nnted C'll S 1oc1;: 
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of the child to tJ1E' fat~her and his "if€" . .1 should point out j;JP1"P t.hat npart from 

the oral indicat.ion f'rom counsel for' the fathpT' and 1l'i S {.Ii fp th.:ti:. a fOJ:'ei.£n 

juclgment is invo]vpd :in this casE', lbere jR noLh:ing ill Llv" c,\!~tod:;.~ (~pplic8ti(tn 

or. t.hp. father's .9..ffidav"it Bviclence H.bout H. for'ei~n judn:ment. 

proceeded on t.hp basis t.hat this l.J:'\P. G stra] ght.fort..:.qrd ('1.lsl c;r1:,· ('asp AS thp full 

meaning of Hhat. counsel said Has nolo cleAr to thf' Court. ::It t.llf"- t,-ime. 

On 31 January 1997, thp. mot.her rn ed ;::-1]'\ spp] ic:::,t .. i on 1 n thi s Court for 211 

order to set aside t.he cURt-ariy order .:..£rH.nted on ?q ~J8.nU8_T;"~, for an ,interim oJ'd,el' 

to prevent, the fat.her and hip, H] fe froHi re-mnvinE: U1P. ch.i 1d fr'ol1l \\,pst.ern Sqmo:-:: l 

fer an order f!l'antinc: c:,ustod;.r of the chi.ld t.o the !ll()'Lhp.l~, Rnd for ::1 flll:·tllpr nr'der 

t.hat. t.he child shollid be- ret.urned to hi" habi1uaJ pJa"'" of dnmic:i1e. TllP {'CllH'i' 

h'estern SamoR Fl.nd directed that. all other m8tt.p:r>=>. bp c;pi' dmm J'c~l~ 'Tnpnt:inn on 

his Hife. 

submissions h;..r c:nltns(;~l. 

t.he ,iud!1:ment ... !?, of' thp C;'erman Courts and t.hp pF.ychiRtri r c1rld pS.H~ll!':d oc:ica.1. .report.~. 

I h:-lve already rpferrr:'fl t.o in t.his jlldp;ment. the mot-..J.18r hHS H_I sn f-lnnpx.:·,d to iv:!r 

affidavit.s. letters and testimonit-ds from spvpral ppoplp 'in HpJ"] in. Ci-errnp,n,\-, 

f.reJ.and and Luxembr.H_wg: i.n support. of hpJ"' f'lPp] "i.cni..ion nnfl hpr ri.tn(-:~ss :'1nr1 

competence as n mothpl' t.o 100h. Rft.er her cbild. 
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Immigration Offirer declining t:);n €xtPl'lS1.Cll1 of the chi.Jd's ~)F'rmit to (;:.(8",\" in 
• 

Western Sarno? ami a letter dated lit ~JFml1ary U)9, from t.hp S.':;1IW':>' 8.uthorj t;.-

declinin.e: an appli.cation from the fathpl:' and his \.Jife for p:·~tensi()n of Uydr 

permi t,s t.o remai 11 j n hies t.ern Samon. I n other hTords t.hf' ('1-1 T ] d, i-\S l"::-f" 11 i-l:C::. the 

also says in onp of her affjdavits ,that t.he re8son h'hy ShF did not ;.yppe::n" ill 

Court "-,,hen the custody application h;v t.he father 8.nd his , .... i, fe 'U8S ('811811 '·m.s U.1c1 l. 

she hRd been Rdvi.serl by a Government offjcin.l t.hat shE' din not 113ve tn t:1PPE-';::U', 

rwd come all the ,·J8.Y from CiermRTl;.- t.() Wes t-.ern S:::'lHlClFl for lit''''' ~.nJl. 

On the other hand, therp are anl1p.xpd -t..n the fat.her's ,'-'lfC·i.rl:3.\,·i \ .. th'O lpt:.i" ("l'P. 

bch.h da.ted. :jO Janurlr,v 19~7, Hri t.tell b;.- the child 1-.0 thE:-' "ipp.tE'rn Sp.rnnnn Pr·.i mp 

hi.s mot.her in Lhose lett.ers. The motheT' i.n nne of ht~r afficb.vi ts :-:L1so sa~":; t.hnt" 

( 

~ 
Hhen she met l\Tith her son in the Uffine of l.he European Un:io)"J lH"1'(' in Ap·is hp h':;~;:': 

child against her. Tl1e father den:les that Hl.leg8tion. 

to t.he 80nclllsi on that. t.hp fat.her shrlllJd h3'\"8 thp C'i-1TP {If thr·' ehi ·Id.. 
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that. t.he emphasj p. and focus of tbe arguments b:--' c~ol1nf:\pJ fur.' tlll"" Olo-Lher i ~~. that 
• 

the more approprj ate Courts to rl.eal l·!ith t.he questi.on of ('u~.tod;: of the· chi 1(1 8.1"'(" 

t.r18 Courts j n German:,-:' and not. t.he W(-;>s i".ern Samoan ClJurts. /\ 1"1\ l111\Y:>r c)f reas('!n!:-~ 

the father and his ,,,,ife
1 

on the ot.her h:-"lnd, F\r~l1pd t.hrd". ti'li:;, 0'.)\1r1". shrniJd bear 

OHse should not hp referred bnel\: t.o thE' f18r!nnll Courts. 

That hri.n.!!F) me tCI the la'iv t ... lli.oh is :-lPP] ic,ablp 1-n lhj,s ·-'np,p. 

It. uas Sllbmi tted try counsel for t hp molher Lh8.t "j n {"lpc' Lc~j n!! [,h!:' ;lupst i,f":i'l 

o:f' custodr of a ohild t.hp relevant common 18h' principJ,?p. app1;.- l~ut if? L'ustnd_~-

nase also invol.,'"es th8 abduction of ,g. chi lei. frnm a for~?[d,rJ c()uni".r';'I~, U)l-':'11 U18 

Court must. also ha,vP regard to the polil.\\T Hnd princip.1eF of LlH" liH.!i:UP COr\\'Plltion 

on t.he Civill\spR'ct.s of fnternHLional (:hi l.n ;,\ly\untioll l:-JHO. nnl.\·,-i.tllst8.lldin!2; t,h;"1,1 

father and his \.Jife di.d not fi.nd. prohlpTns HU-.h t.hFit apPl'(;Rrh. 1. 111';.-<:>,(:,11', 'T-JClIdd 

aftree Hi th t.hai approAch. J t,hinl\ our 18\-; should not fa 1.1 behind modern 

deveLopment,s, ApArt. from t.hat, f;H,SBS of int.eI'llA.tinn,ql (·Ill l.r:!. ;:~!")(hl("l'inn ~lrr-' n,)\-

purel~r domestic but hHVF; 8. forei~n Rnd intern:·:l.t.i.onal plpJ1H:lrli. 'l'!-lPref'o]'p niH' ]p,h' 

)n this area. should" p.,s far as :it. is pract".:ic.ablF>, be 8..<:. ('()ns-js-t"r::~ni :-l.S i.\' C8n h-', 

Hlj,h the 1A" of other nA ti onp,. 

t,hp pri.nciples of the H;:!£!;ue Convent:i on. 1 l.J;.1 1 st.ari' \ .. .:j, \',h t hI" (Ylmmnn .l Hh'. .:\ t 

H 
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oonIDlon laH t.he h'elfF!.re of the child is t.hp fjrst and p":'Irnrnollnt c'onsidpration .in 
r 

q\.1f~stionR. of C'ust.ody; and 8. cUSt.Od;7 nrdel:' m~_,.d8 hy H fCl1:'ei [!"n ("(luri:. ci 1.1. nnr.. 

prevent, a domestic Court from m8.1dng; a C'usi,ody or-del' in \..:hai is :in thp bpst 

interests or ",elfar'e of the child: Nclt'ee,' NcI(ee r 19511 ;\I: 352; .J '" C /.1970 I 

/\c 668, In at,her l"ords, t~he t.emporary custad,y order Illade b~~ the LO~ll~ts of 

Germany in respect of the child in this case Kill. not prpvpnt the Kesi:.ern Sam():~1]1 

Courts from TnR.kjng a custody order 11'1 rpspec,:t of the gamp chi lei hc.!\~jnu: re.u:arci to 

hi.s't.J'elfare Hhich is the f irsL 3.nd p..9.rmnount e.onsidpration. Thprefore th~.5 Cc:urt. 

haci jurisdjct,ion to rnaln? the oust,od:t ordpr Hhich l.Jac. m8dp nn :~:':l ~hHli!:::H'Y 199'/. 

Section :1 of our ot..;:n Infants OrrUn8ncp 19()1 provi_de!=".: thai, ~in r~ust.l1(l~· 

proneedings, th" Court. shall regard t.he He1 fare of I.he chi Ie! a"· of tlle fi l'st cmd 

I:>aramotm t. 'j. mportn.nce • 

question of fact to bE' decided in the lio:ht. of all t.be rele",'n i', c,ircllrns1-"nce~ . 

.J v C {I.9701 AC 668, per Lord ~JacDermott at pp 7.1 ()-711 ; lie /.. (mjnors) n,97'11 

J All El,'. .9.1:1, per Budde,Y L .. J at pp .925 - 92(;. 

In the "kidnapp.i_n,g'! casE'S, 313 such f:';ases used to b8 (~<.'.l,lp.l.1 r:lt. (~nmm(")ri 1,:1_h" 

(the Hard "amuction" noh' seems t.o he in more popular wsagp si.nce t.be HRP:Ur:' 

Convention c~am8 intn exlst.ence in 1980) the En~lish COlJrts hecl 1:,\';0 Rti,prll.8..t..iyps. 

Either the Court. maltp.s R summar;.;" order for t,hp return of l.hp (,hi.lrl to ·t,h(~ f'oreip"ll 

~iurisdi(Jtion from Hhi.ch ile hn,d t)een T'P01ovpd, f)r tllr:- {,-Olll'!: I1IRY !-jecid.e t:n 

investip:atp the merit.s of t.hp disput,e i tSE'l f 8nd COInP tn n (lee i s"i on on h'i-lHt. Ordpl" 

shoul.d be TIlad", 

consideration, SeR He /. (minors) {J!l741 I A/I Tl1?.'IJ3 ],,'->1' I\\l-~ld,'," Lei "I J>p<JZ"i-
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1n mOl'e m(~{lern -times, t.he procedure to be fcd] oh'cd i 1"1 an j nt.ernai.:.icna] 

• 
child abduct.ion case \,,85 mOl-e B'XpLici t 1;-., stBtpd b~' Lord Donn I d~-;()Il ;\1!~. iTt 1.n re ;\ 

(Minors) (Alxiuction (;[ls/;oo,1' Ji.i"hts) /1.992/ ;.; kVI. 5.'1(; at; p.5!i() in tll(,!"P H)],(h 

"I. I.) In all th'e ci.rcl\ll\st,mces is it morp a1'1'rop"i.:·1i(' t.I·",!: :'t '.'Oll1't of the> 
"ColUltry to Hhic.h tIle child has hpPI1 hT()np:ftlI1~· refTIo\-e I1 0]' jn 'h

7

hidl it j~, 
"being: h'Tonp:fuL1"y'" retal ned (COl 111 try I~) SllOIJld reH('~ll d.pcis:i Ol'1S Rnrt Jn8!;;p 

"orders \.]ith a v:i.p't~7 to it.s \.Jp] fare or i.s it more appropr.iRt.e thif'. should 
"be donA b~7 a court. of 'the c~(l\mt:ry from Hhich it l·m.S l'Plnn~:pd or to h:,hic~11 
"its return has been h'rongflll1y peevpnt.ecl (colJn·\-.r;: t\)':} 

'I(2} If, hut only if, the a.nS\H:~r to l,I18 first. q\lf~P.Lifi!l js thgt". thp !ynnr.. 

"of c.(llll1tr~~ B j s thp more appropriate court 1 should. t.hrd. c·(H.!.r1: .give ;.~n:.~ 
"eoru:d.der'st i.on t-.:hatsoever to h-haL L'uri:.hpr orders F.ilnul (1 hp nl~1("'-e nt her . n;,.n 
'lfor the immediate ret.urn of the chiJ.d to (":ount:r;.- /\". 

In consideri n~ f!ach sU~p of this procpdur'n.l appro.qnh, t.h(~ \.p \ r,'H'!'~ of t-.h:~ "h i. J rl 

iS'still of' paramollllt importan(,l~. Tl1Hi.'. Hap, a180 ITlHf.ie nlf'El!"' h,';7 Inr·d I)on8:ld;c.:nn ~'1i{-

i.nthA ead.i.A!, caSA of ire F (1\ Minor) (;\i,dun/..ion r:flS/:O(/Y j/ighl:.<:) 1 !f!Y!!/ :1,11/ /'.'1" 

97 at; p.l00 "here His Lordship e;tatecl 

"The "elfare "I:' the "hild is in"ppd til,' p"r:mlOltrlt corw,i<iF')'," !.i,)r< , \11,1: it 
"haE t.o be ron~d dp-red in b,lO eli fferpni, ('oni".pxt-.s. 'J'j-lf-~ f 1 r·::~.t, ;~. t.hr> (:(J!"\t ("'( i 

"of Hhich COllet. .~hall decide ~A\A..t, the t.'l"l"i.l.d'~::.. hes1" !nl.pl'f-'~-~b.:..-. r'(-'Cju-iJ'F.'.' T\lf~ 
I1secnnd nonLexi., hThir.h on1;·; ari~.(>os .if it, h{lE fir~.t. hpPl1 rlPf',ick·d tll;.:\t the' 
'\ . .relfar.F: of the chiJr1. l'r.:-qlli.rps l.hRt. Lhe FrH~lish rnI..hr:'l' j'hi-HI rl. f\.ll·Fi~n 
l'court. shall rJPt";jrie l,lhFlt a.re the n~(111"il'pmp.n-t-s of tll(' c'h-.i 1(\, is d\;",t ol"flpr'~~. 
"as to cll~tnrlr. ('RTI? Hno rontrol and so ()1l shoulfl hE" m;,~_cln". 

(Abduct.ion r:ust:ody /lights) and Ue ". (;\ Ninor') (flbril/ct:;o" !:IlH/;,xl,Y lii,d\i;sJ "". 

approach adopt.ed b)' 1l1.lc1ile)' LJ in He j, (miTiors) 1.1.971/ 1/1// E'II.'II;J,·:hich '·::l.S 

dpc'.hied bpfnre t.hf~ lla.!..!:up Convent.·Ion 1~_·)80 C'Oill'-' Int.n p.';-i!-'.t.prK'P, 

H) 
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Ch~ld .:\bc.luction lH80. The .~eneral [,1.1] e nn.der the Convent i on is sta ted in Ilicpy 

"The tnorrnal rule', i.n the abseu\'e of factors surh as those i.n !\rt. 1 ::~ of 
"the nail"e Convention, has heen held tn be that "hclllcled chi Idren should 
"be returl1pd. to their countr;'T of' habi -r,uaJ. residprlce" 

Art.icle 12 of the Convent.ion requires in mRnd.8.t,or~~ terms t.hp rpt.urn nf ;1 ("'hLJ d 

'Hho has been l.Jronp;flllly rPTIlovect or Hroll2;fu I.l;r l'ptF.l.ined. l·J()\"(>,\·f":'l~! .hp I'Pi.llrn nf 

t.hp. child ma:.~ be refused j f j t. 'j.s dpTT1onsi:.r:1ted that the c'lli 1 d i 2. ]'1()h' set.i.1 Pc! in 

his nel.J environnu=mL. ;\rti.cle 1:1 then llI'o'\Fides three furLh8l' !lT011nds on ,A}ich t,hp 

rpturn of a child mrry also be refllsed. Thp fi rst tHO of the!?p ,9:J'cnmdp, is "JilRrf-' 

th'e pprson Hho opposes the ret.urn ()f l.he ('hUd e5tabl..:i_shp~,: (a) t,h8.i', ~:.he pprsnn 

having the c',are of the child h'as not. e:\f"~rr:d,sin~ ctlstod-.': r'i..2:.ht,:-, at. thp t,illlP of 

removal or ret-enti,on of' the ch:ilcl, OJ'" had 8onspnt-.ecl.l'.o or ~:\lb~,P/"P1Pl\t',1:.- ::~cq\t.ipsi'f"'d 

in t.he removal or retention; or (b) lJ:?8;t. t.hpT'P 'is a .(U",'"lve I'ip,k that l.bp T'pt.urn 

of the chi.ld H()uld p}..-pose irim to physical or psycholotd.c:-:d har'ill nr nthpn·,jsf-": 

child objects to his return Rnd. he h8.8 8.tLained all .'3._j::,re ::ll'1d df'~\'pf' I'd' Hl8.t',ll'ii'.;- ;::>.f 

~r{)unds provided ·i.n t\rticle l:~ the inU~rp.Rt.s of thp eh i hl h8:n~ i'.o bi:" nr:J1sid.el"pd 

Clls/;ody Rif.filts) (No.2) (19921 :! Wf.U 53H at: PI' ii'Hi-51! mid ;,,18-[';;/9 (C.,~.). 
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I !Vill I'pfer n01;.,j' t.o the author.; ti.es (:it.pel. b~T c:Ol.uH::;p,l 1'nr tlJf'_\ mnUJer to 

support. the proposi tj on thn \:. f"::,ven t.hnua:h \~e~t-prn S:-111}(X'l. i R rl(l1 fl R 1 !.:!R.ntnr;,' or 

party to t.he Hag;up Convention, ·this Court should hn,'\-~~ 1:'F'!.!ard "\"I") thf:' princip]'ps 

Court of Australia i.ll Ite Barrios tlnd Sanche« (/1189) 9{) FIR 77, (;0:1. 

Has not a party 1-.0 t".hp Ha,~u8 Cnnventien, t.o i\US-t rn.l.ia. 1;..::hicll ~.'8.S ~ . .t pRrLy to 1..1\(-' 

Cnnv0ntion. The Court of first -Ln~,tarlC'p onlerecl th(-?- f?.t.hpf' t.o {"-pi'urn t.he dyj Jr! 

Family Court. of i\llsLraliFl sFlid at p. 77, (,OR 

"Althoup;h His lionour t·Jl'tS C'oeI'pnt in F,a~"inq: thRt t'h(~' ('_'Gl'r·.:ent;nJl. l\::Hi, no 
"direct appl:icat.i.on t.o this rasp :in thp: st.ri(~t. sensp, ,,"'I-' til'in!" 1'.h81". l"f" ]~-~ 
"nevertheless (1)8n to a court, and approprinLR jn l.lds !'::!~.F'~ tn pny r·I".~\nrrl 
lito t,hp polj cy of t.he CorrvenLion 1 p8.rt.:i eul:'lr.l;.' h:-1\-i na lY'!1J~rd to tJ1P frwt 
"ihat f\\lRt.ra1.ia i.s a p .. ')rt.y -t.n it". 

At-. p.77,G09 t.he C:ollrt HerJi. on i"n sn~c: 

"Th8 cd.PEH' policy of t.he COllvent::i.on is -t.h8t 
"oircumstRnoes, chilrLren "t-Jho bavc-" heen T'PIllOVE'Cl from 
"parent in anotber c:'ount.ry Hi thout t.he 81.1t.h')ri t.~\c 
"returned. to t.ha t. parent.". 

.c.~;~.\"i'.~ i 1'1 I~"'~('.ept i.nn~-1 1 
U1P'j r 1 ,~\""fl d Clistno i H \ 

of FI r:Olr!'t". ~.hnu1d hp 

(,'\hducUon. Custody Jli",hl;s) {J9f10/ .'I /\/}1I11 97. ThClt ""c;e ,,,,e c'oncPrJ)e(1 "'j Lh 1.lJP 

Convent", ion. 
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Court s'hTar'cied the custody and care of t.he f:'hild tn the fathf~r. The ('c\se hl'f'nt tn 

th"e Court, of Appeal h'hich reversed the d(-~C'i s1.on of thE:' Count'-.... · C'nurt, nnd orripred 

the return of the nhild. t,o Israel to pnR;hlf~ the J.sraeJ.-j C:'(lIwt. dr"c-idp "t:,hp iSSlIp. 

l.j.J clearly had r.e~ard to thf! Hague C'ol.1\'ent.lon. Halcombe l,aJ. h 'i.l1lse l_f, F"'::Pl~P.s.c; 1_-:-' 

referred Hi Lh Cl.pprova 1 to thp ""pproflnh adoptpd ,; n llP .Ih.1T_ioF' and S:3.ne/U?B. 'Ill;:> 

/1993] .1 NZl.R 578. In l.h"t. eRSP U,P child 'Vi'" t.hp s"bj"ej of' n :ioil11 ,'"stody 

order' heb.;een the fat.hpr rmd mother made by a Court in '1'81li f:.i ~·.'hE:n'O> I:,hr":' (.'hild ~-Hld. 

his pa.rent,s Here resjdinF.!. Thp. mot.her then tooh" t.be nhild f.1"01l1 T;-'llLi-t-i Hh_i,ch HE\.S 

a. .. non-Convention ('~ount,r:'T to Neh' Zea.l and {·.'h·i ch i oS a CnnvPrJ'\,i,nn C'011n 1- r~v Pin! t J'FI i.1 ('f1 

to return the eh .. i.lrl to Tah i t.i. The Y"t.hpr Hent. to Np" lea18l'Hl '~1I1l1 h()ll~h I'. " ('OllJ' t. 

ordel' for the ret\lrn of the chi Id j.n TAhi U., 

Amenompnt l\nt. 19f-ll Hhich implements in Np'~T Zealand t.h(' llagilP Convention clicl not 

flpply. Tomp'itin.s.1 in tJle liigh Court of !\Ph' I.eal and 10,,, lei 1.1,.0. I~. t.1'J(~' f'!'d 1<1 ~.h()1!ld 

hp ret,ul'nen hy the mother to Ta.hi t.i and R'\".ated Rt p. ~8~\ : 

IIAlthough the Amr:~nrlment !\r:~t ~nd t,he Cnn\"ention do not 11 i l'"PC't..l..::.' 8pp.l.-:-T t.o 
"this C-a.Sf~, "I consider thRt thp (:0111.'1'. CHn prnppr.l ~\~ ha~.·p re_u;:u·'d. t.o 
"principles of the Convent.ion as a. 'factor to tal\e in1'.n ~f'('n\Jrll. -i.n deciding 
"bOhl tl'le COllr't. should ex-ere-is!? :i.t.s {l,i.scretjon on 1 hr-.. a]~pl-i,f':-'ll"i.Ol1 lu""f'or'f' 
"it. This apprnaC'h accords ~.J.i.th Uw,t of Lite Fld I. C0l1J'1 of' t·.h~ I'anri Jy 
"Court of t\Ustt'8 1 i" .i.n .II, the m;uT.i flge of Ihrri os and Sfl.ndlP.7. {'I.'!B.'!I FI,r: 
"77,602. That t-,."8,S [HI, <~ppeal. C:j.~~'l.,i nst. all nrdFT rpfl'_l i r-j n~: Lhp fal_hp-r t ,n 
"return th'n chi loren of the IDRn."'iFl..gp t.o t.hp cust-.Cld~· of t.hp mot.her i 11 

"Chile. The r'on\~p:nti_on did not appJ_y 1-1er";allSF: Chi lp l~"::1.S ],lnt H s·j ~n81-.nr ...... 
"The Full Cnurt. considered th::1t. 81i.h()Il.~b Lhe Con\,f~nLi()n bnd nn dir'\~(--'i
!Ia.pp~icat-i.()n, it t.JRS npen to l.he C01lrt 8..nd. 8.PP1'opriat.p ;,n thRt c::~sn, In 

"pB-:-'" T'egF.lrd t.o thp policy of t.he Convpni".int1, p~rt-ic~!.l.l:"r'l~" h:l.ving l"'Fgnl'cl to 
"the fact that". An:.; t rH.l j a HSS a party t.o i t." 

As ii'. appPRrs from Il;e Barrio:.; and S'anche7. r Ile Ii' (A NilJor) (/\lx.lllnj;;orJ 

" ., 
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er1stody Ri,;hts) and j.ehartel ,'LeharteJ the Com,ts Here t.hpp" concprnerl ,d.th the 

l~emoval of children -from a non-Convpn.t.ion COHlltr~T t.o ::1 COl1verrLion C'{)l,Hli.ry. Th(~ 

present ca.se :is t~he I'pverse : it, 1.S con('el~npd "rith tJ1(-"-' hTon.g;ful remoYHl (11' (l 

Samoa) • 

adopted. The ('our'I-, must. have rpgal'd to t.llP purposf" .'Inri 1}11i tn~;c;oph;.:- nf I:hr> 

Convention in a.pplyin):t common la:F 1'1".i nc.ipleF. t.o this C'8.SP.. 

Exercise of dis(!rei,"i,on: 

"~ourt. "is thp appropriRtp forum t.o (lecidp. t11(-" question of t.hc' dyj ld's cust(Jd~\-. 

counsel for t.hp mother sl.lbmi t.ted t.hat. t.hp a.ppropri.a te (,'en 11."' Ls an:-" r,hnsp. i,n 

German~'-. TherefoI'P t.his Cour1:. should ordpT' tllP. return of the cldJd -t.f) (if-::rmRIl,\-

mat:t.ers. Counsp.l for the father aml hip, t·Ji fe ;:l~sertpd thnt t.h!'.:' qllPst .ion of 

custody should he determined 'by 'i:lr.i s Conr·!'. ml(i t.he.t. he '·irlS ]'(:-';.'3.d.v to (",g 1 1 "t.\\'(l 

tvj tnessses, one of them R locc-d. ps?C'h inLrlst .. 

difficultie~ 'Hi th t.he pnsi1'.j on ad.vancRd 'by' counsel for I·.hp r~thpr and hi S h'l.fe. 

Except for Lhp fathp.r, his \,]:i:Fe I t.hp c~hi Ie!, and t h~·' Tllo1".hpT' h1ho are 

present.l?>' in Hestern Samoa, Ftl.l other t.Ji.i,npsses re 1 eVAn"!" t.n 1.11 i.~; ('8.se are f:'.i.1-.heI' 

1A8ports on. t.ltP. (~hi leI rmd his sl.wrounding; n'jrcllrnst:-11lCf~R in i;(,,~'~lT\Hn:,-' ::\rp Ri:j,i 1. In 

Germany. Bul-. t.he-if' l'(..)ports a.pppnr to 110 ·v(-'r.v n~lpvHnt.. /\f', n.l1 t.hpi.r reports 0.t:'P 

I') 
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c.onflicting fa.ctual issues raised in the al.legations and,. CCll.U1h-"r'-Hll (-'>.f1;Rtions 

c't>ntained in the affidavits fi led bjr the fathpr i1..nd Lhe Olo1hpt' L'hich npCE":SSRri. 1 y 

r?quire the sllPTlortintr evidence of l .. .r:i tnp-sses i n G(~rIT).:-JJ1,V and 1.r'e tHnd. Some of 

-those oonflioting factual issues have bf':'en TlH'mtionecl ill i.h i ,S ,jl1dgfllPllt:. hI Ii:. Lh('~l'f~ 

are many more \..:hioh are sta.t.ed in the Affidavits. J ca.nnot sep hOH those fRc'.t.ua.] 

conflicts can be sa1:.isfactori 1y rep.o l.vf,d \·ri.thout. the assi st~n)cf' (.-r \.:j tnp~sps fr'ol11 

Germany and Ireland. 

Thp. othpT' cliff]eulty :is that. l.hp rlllrn,t,lnD of -r.he f;;l1hpr'. h'-ifp :1nd I'hild'.s 

st,a.:.~ in \~estern Samoa is nOh' ver:,-c llncert~-dn as thei.r perm'] t s to rPHla:in in 

~estern Samoa have expired and the imnri.e:rat.ion authorities h;:]'vf? dpcd.lxl!?d I-.heir 

applications for extensions. of tbei.r permi t8. In other h'onh::. tlH~:v nrp n()h~ 

prohibited iTmni,~rantB Rnd Hould have t.o Lpave \\;estprn Samoa. [f t.herc,fore th j s 

COUI. ... t. decides that- it is tJle appr()pr~i;1t.p (~Ollrt t.o dei11 vlt.h thp casp H1Hl 

t.herefore t.o dei:.prmine t.be quesU.on of I:.h(~ nhild's cl.lstod~' nn thp HlPl'l.1 ~,. i 1-. 

l.JQuld. mean thai:. tbe casp: Hould he .fSi 'ven a len~th,Y ad,jourTlmpnt not on l;.c hcc(-lus!:' 

~;i~~ of t,he Court's present H()rk.load but. t.o Fl.llcH-J tiTllP for the par-Lies i () hr·i.ng (lU"r' 

Hi tnesses from Gennany and Ireland. 

/.\part from the poss·ihi.l·it.y t.ha.t it. nr:l;'o'" be difficul.t I .. n fi.1Jd i1PR!"'i.W! datAs 

suitahle to all tllosl?' H:it,nesses to I'.OJ1lP "t.0 "'pster']"l Sr\l1l(:n Hi (nIP t.imP T m~-

impression of thp. p8rtjps, as far as T can g'al".hcr from tJ~!~ir :·rFfidH,,:":Lt.s, is \:.hA..L 

tlley are not. persons of means; so they, especial·I:.' the mnt.her, Br'e not Lihel~,~ 1..0 

b~ ald.e to :pHY for t".h('"~ pxpenses of t.Jj t.rlPsse.r.::: f'nJrn (;'erIllHn~~ and '1 re"l8nd t.o (~nllli? t.o 

"jest-ern SF.UTlna. ~'loreover, t.here -j s tllP. 1 i.l'ipJ i hood t.ha t, b;.~ IJ.1P 1" .. i 11\8 i".hr-' CFlSP comps 

lip for hparin~, t.he fFl.thpl", h.is Hi.fp. and l.ilp c'hi ld hT:i . .l1. no 10111./Pl' hp in \·veSL(-:'l"l'1 

\" 
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It also appears to me t.hat if this Court decdrk?s thR .. t-, ii i,s t.he i-:\pprnpriate 

forum to determine the '1.uestion of the ('hild1s c'uf',tod~", an:\c (~ust()d.\~ orrler tJlrlt 

may folloH t.Jill necessarily be of shortli ved duration, d"}o(7.vpr oj' 1.I1P. fathf-H'" or 

mother Hill be a«arded t.he custody of the chiJd. TI"lP reason is t.hAt if t.h" 

mother is .~i.ven c.ustody of' the child she \..ri L.I rehJrn tn Cfprl1lan~c jll,"" tre:JBnd {.;"ith 

Lhe child h'hereas if the fat,her :is given the ch.i.ld's custody hp F.\nd h:is {-.tiff' fl.ncl 

Lhe child \·dll stil.l han~ to leave \ves'Lern Samoa 3S U'lP~~ 8I'P nO\-1 Twohibi 1.ed. 

immigrants. An~c custod.y- order made by this Court \>111J not, in th(-" absencp of any 

statutory provision to t.he contrary, bp: hindj ng on the C'otll'Ls of allY othpT' common 

lfH'J country, and thRt. must also lx'! the pnsitjoll l,rith rpP;arr1 1'.0 non-common .lHl·~ 

• 
countries. So t.he question of custod~r of t.hp d Ii J..d Hi 11 he !'()lI.~ht ::~] I ClV('!r' 8.~r:d n 

'beforp the Cour-Ls of h'hicbever rountry- i-.he dri.Jd. h'LIJ b0~ nr:·~~~t-.. [-t makes any 

custoci:v proceedings on the merits bef()l'p thi.s Court ::l point I.PES pXf':rci SF!. 

I run of t,he ViPhl thH.t. if the :-:;cpnario .r havp d0.scj·ihed is a Llol.Jed to 

ha.ppen, it t.Jj .LIon I.y arid more stress p.nd tr?umR to t.he U fr~ 0 f' Lh i s ;.'"oun~ !"~h i I (i • 

And t.hat. Hill not. be i.n hi s best Helfare interests. 

The Courts i.n U(~rrnH.ny havp hef'!rJ c'oncerned "\,,rith t.hF?- rp..J( ..... c:;\:.j on 01' 1 hp (,Iii. lei) f';; 

Cl~stod:\'". /\ t,empor8.r~v order related -r.o his custod.:v bas he·en lllRdp t hAr'p.. ['lost of 

th~ rRlevant, h'iLnessp.s n-'!side in Gerlll.8ny. The H:itnessps in Il'plnnd ('an ].If-" nl()l'P 

no reason t.o o(mn1.l.ldf'! that. tJlf~ COllr'~.s of (iennany ,.,j 1.1 not f'rdl'l:;." :'11"ld pr"tv·"r·.i.~~ 

deal 'h/ith the CJ.\1est:ion of cuslod:v in i.hp llPst. ,.,;:elfHrp. int.p.l'f:,~."Ls of 1".h0 cil·j ld. 

III 
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Germany is also the countr~7 Hhere the child has .I.i;:pd most. of his l.ife. 

~Iost of his relatives must also be -in Germa.n,\~. 

Chi ld Abduction 1980, it. is clear from t,hp provisions of tllA C()n\"(~nt:i on t.hF\.l i_t~. 

polio:;.· is to eli SC01Jrage the alxiuotion of chi ldxen ;:3.('ro::::'.s l"l2..t i ona 1 rJonlel.'s and tn 

ensure as far as possible t.hat. children 1,'ho are h'T'on.e;ful.ly Y'PlIlo\-pd from t.heir 

habi tual pla.ce of residence a.re returned there as soon as pnss i blp. ThE're 8re 

of nourse gi:ounds provided i.n the C01'l\-pntion t,;rhere the Couri". i.n 1.hl~ f:'X8rc; Sf-> nf 

"it.s discretion In8;t rp.fllse an order for tbp ret.urn of i.he, ch:i jd t".o t.hE' fore-i.g;n 

('ountr:,{ from h"h i.ch he had been hT()n~,rf'lll J y remo\'ed. r l'p.feJ' 1: Cl t-.llo~:-;e ~rnllnds n'H,: . 
• 

S:=unO:-l fnr a.bout 15 or 1(1 months. Thel~p is no e".i(lenc.e thai hf:> .is nOh' 8ttend:il1g 

:i n his neh' envi T'onrnent. iIis penni i to r'ema i 1"1 ill \Ves1.f:>l'll ~;::1mn;'!. haS expi. red anri 

cannot b8 r-eneh'en. sn that he is nm·J a pt'oh:i.hi.ted i.rnllli.~rHnt. i.n Lh;!=-; C01Int.r:V. ;:;0 

there is virtua.ll.y no hopp~ to say- tlH:-> .least, foe htrn to hRve H.n;V stahle or 

th" mothpr Has exercisin.g custod.v rjp:hts jn respect, of 1.1,p ch-i 'ld ::-.\ t. tile, tim? nf 

hIs t.'emoval and ",het.her ~,he (~onsen t,Ad or acquiesced .in his l.'PI110\'a] , i.t ·!.S ('.l P:1 c 

that the mother Ha.S exercising cusLod~'- right:::; at. t.hp l"(']evnni. t-i1Tl(,' Rnd 1.118t-. shr· 

d:id not consent or acquiesced .in U1P. 1'.'prJ1oVRI of her rh-i.ld. '\!':; to ! .. he tJli ]"'f_'1 

ground, t.hat is HhethpJ' thprp :is a .!..£ra\·e l~jsk t.h<-lt I.he J'F:1.1nT~ oj' 1.11" ch:i.ld t.n 

1 I 
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in an intolerable situation, I am not satisfied on the evidence that that '''ouid 
• 

be so. In fact this grolmd Has not raised in argument hy coun~,e 1. 

The final ~round is «hether the child objects to his return, "hich must, 

mean his return to Gennan;\" and has attained an age and maturit.y at. «)dch it ie. 

appropriate to tal,e accotmt of his vieHs. The child is about 8 years and .~ 

months old. There is really no evidenCE' that. he objects to being ret.urned t.o 

Gennany althou.gh he has stated t.o me in chambers that he is happy .in \':estern 

Samoa and that he «ant.s t.o live "lith his father and not his mother. According 

to the father's affidavit, the child also t.old a local psychi8.t.rist that hIe Hants 

·to live Hith his father and does not 'dsh to return t.o his mother. This iRslle 

• 
about the Hishes of the child "'as addressed in detail. in the report.s prepared by 

the psychiatrist and the th'O social Helfare psychologists Hho examined the child 

in Germany, and those reports are discussed in the reasons given by the German 

Court. Hhich dismissed the father's appeal. The PS;l'chiatrist. came 1..0 the vie" 

that t.he child should not. be returned to the mother Hher<"as the ps)'cholop:ists 

came t.O the opposi t.e vi eH. 

The Court has Heip;hed and considered all these various fact.ors and has had 

regard to the Hague Convention, and has come to the clear de,·! tha t in t.h,,, heRt 

"lelfare interest.s of the child, t.he appropriat.e Court to det.ermi.ne the question 

C?f the child's custody are the Courts of Gennany. Therefore t.he child should bC" 

ret.urned to Germany. To achieve that purpsoe, I thinJ, int.erim "ustod,- of the 

child should be granted t.o the mother. J am not confident that if interi.m 

custody is given to the father, he Hill return the child to CiPrrnp:.1l:t in vj_e\,J of 

the fact t.hat. he Hrongfully removed the child from Germall;l' in breach of a 

] H 
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temporary Cllstod:v on.ier made by a Ue.rm8n Co\.lrt .. 

In vie\.J of all the informati.on \·."hich h" nOH h(~foJ:"(.:· 1..1"1(-:- i:ourt, I-,ll II", h.'as HOt.. 

'before t.he COllrt on 29 .Tanuan' 19~7, tbe cust.ody order made; b,' t.ld>; Cnurl". on 

29 ,January 1997 in f'Flvour of the father and his Hife i,R djs(:~hn.r~,:u'_'I.L In i.ts pJ.ace 

t.he folloHing neh' orders are made : 

(a) 

custod~~ a.re the Courts of Germany, this Court. OT'(lr~rs thp ret.urn of' 

the chi.ld to Germany. 

(b) Tntprim custody of the chi 1.d is _~:i.ven t,o l.hp mothpf' on t.hp (-'ondj l.-i nn 

that she and the ohild t.ravel forthH.i \.11 and "i thi.n th." ne;\. sencni 7) 

days t.o Ciermany. 

(0) Thro f"ther shall del ivpr Ihp '"hild forth.,,.; th to thp intpri.m (',-,stnd,' 

of thp mot.her together hl'it.h an,v passport or othf:T -L1~a\Cpl document of 

the chi.ld in ol~rl.er to fsc-ili tate hi.s l'etl ... l1'l1 t·ri:t-,h his mothpl' to 

Germany', 

(d) Question of (~ostR is reserved. 

If an;\-·- pract ieal difficuJi:.ies arise j n impJernentj r1.f.! t hese or'(lpr.~" 1e"1.\"':-> is 

reserved to ,the mot.her Lo appl~~ f:\wtJ\!~r to t.hi s Court . 

• 

..!.':~.~, ........ . 
g) 11LiJ.i _.lljS'J' r c!! 
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