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SJUDGMENT OF SAPOLL,  GJ

The Court’s judgment in this case was delivered orally on 30 January 1947

and I indicated to counsel that myv Jjuwlzment will be rediced to wriking,

The accused has been charged under section 749 of the Orimes Ordinancs 19461
that at Mulinuu on 10 December 1995 he wilfully and without iawful justificstion
caused grievous hodily harm to lsekia leitupnsa a male of Savalalo and
Salelavalu, Savaii. The accused was also charged unrir:?f section #0 ot the {‘rimes

Ordinance 1980 that on the same date and at the same place he wilfully and

without lawful justification caused actual bordily harm to ths victim.



Grievous bodily harm means serious bodily harm. And counsel for the

accused conceded early in the proceedings that the injuries sustained by the
vietim in this case constituted grievous hodily harm, So the matters in cdispute

were whether the accused caused these injuries wilfully and without iawful

justification.

Essentially the evidence shows that at about 4.00am in the wmorning of
Sunday, 10 December 1895, the victim, who was at the time a prisoner at Tafaidata
prison, -_was at the mpd where the accused was a nishtwatehman for onme [lerman
Ulberg and where the Special Projects Development Corporation (SPOY) has its
dredging machine, the "Palole”. The accused was with one Minubte IFiti whn was
z.a.Ezting as nightwatchman for the SPIX’s dredging machine on the night. of this
ingident. When the SPDC’s nightwatchman Jleft to go and checked on his motor hoat
"and thé d‘redging machine, the acoused obgerved a man withoutl. olothes going past.
That was about 4.00am in the morning. The accused called cut twice to that man
but he did not stop., The accuséd then went and obiained his r—:i‘lﬁ'hg‘i,.lrm which he
savs he kept for his own protection ymt'tic'.u]_m:ly ag he haa a phyveical handicap
which makes him walk with a limp. He then went with his oun to lonk for 'i'.1'1;= A
he had seen and be found him hehind =a pm?}ieﬂ suzulii vebicie. The acouised
recognised the man to be the victim. He sayvs that he knew the victim because the
vicztin.1 had previously stolen clothes and pineapple from where the acousged was
employed as a nightwatchman at Mulimw, The acoused had also previously warned
the victim. not to bhe seen again at where the aconsed was nightwatchman at

Mulimuw, -

According to the vietim, the accouged calied to kim and he unlked towards



the accused while the acoused was also walking to him. Whep they vere aboui two
vards from-each other, the accused pressed the mouth of his guin asainst the
victim’s lower Jass and the gun went, off twice. The wvictim was injured. Tn his
caution statement given to the police Investigating officer, corporal Neemin
Auvaa, on L0 December 1995, the acoused savs that he pushed tha mowth of his =un
against the victim’s mouth while one of his index fingers was on the trigdger and
the gun went off cansing the scoused to tall., He then struck the victim with the
gun. All this apparently took place outside of the area the accused was emploved

to look after as 2 nightwatchman.

In his oral testimony, the vietim savs that he had no intention of shooting
the victim and he never aimed the gun at the vietim. What happened was that he
cwas struggling with the vietim for the ain when the gun accidentally went off.
‘This is in confliet with what the victim told the police investigating of ficer

in his caution statement. [ have considered the avidence and T have dmnideﬂ 10
accept. the evidence given by the victim and not the ancused’s evidences as to how
the victim sustained gunshot injuries. | vas more impressed Gith the viectim's
evidence and his demennour as opposed to the evidence and the demeancir of the
accused whose oral testimony is in conflict with what e iold the polire in his
caution statemenet. 1 alse reject the evidence af the defence witness Minute
Fiti who testified that when he arrived on the scene he found the aocused ﬁnd the
victim struggling for the gun and the gim went off. This witness's deneanour did
not impress me at all and he appeared uncertain and hesitant aboubt his answers
o qﬁestions put to him by counsel. His oral testimony was even at variance in
material respects with what he tolrd the police in his police siatement vhich was

put. to him in cross-examination.



In view of the evidence that the Court has decided to accepi, the defence

"
of accident raised on behalf of the accused is rejected. [ do nnt accept. 1that
the accused and the victim were wrestling for the accused’s gun thus causing the

gun to be discharged accidentally and injured the victim in the lowver jas.

There is some dispute as to whether the gun was dizscharged once or twice
at the victim’s jaw. In view of the medical evidence and the nature of the
victim's injuries as described to the Court, I will accept that the victim was

hit only once with a bullet from the acoused’s gun,

The medical evidence shows that the victim suffered a compiruied fractipe
to his jaw. A surgical operation was performed to remove pallets frem his jaw
but. up to now there is still a pellet lodged on the left side of his face. Ue
_ﬁas admitted bo the National Hospital for several months and up to now he eats

only liquid food such as saimin soup.

Tn all then, T am of the clear view that the accused wilfully and without
laweful justification diséharﬁed the @un which caused seriocus hodily injuries to
the victim. The prosecution has therefore proved the grievous bodily harm charze
bevond reasonable doubt.. In view of that finding, it is not neressary to proceerd

further to consider the alternative charge of causing actual bodily harm.
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