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RULING OF SAPOIL, GJ

The acoused is charged that at Tulaele on 30 Apritl 1986 he had sexual
intercourse with the victim a girl over 12 vears and wnder 16 yeers of age not

heing his wife.

In the course of the evidence adduced by the proseculion at the trial,
counsel for the acoused challenged the admissibility of the eaution statement
made by the accused to the police investigating officer corporal Lomano Paulo.

A . ' B ‘
Iividence was given by hoth the investigating oificer and the acoused during the

voir dire that was held., Submissions were also heard from boeth couwnseld,

It became clear during the voir dire that the issus in dispite wvas vhether



there had been a violation of the accused’s right o coumsel as provided in

"
Article B(3) of the Constitution when the police investigating officer obtained

the accused’s oaution statement. Artiale 6{2) provides

"Ivery personh who is arrested shall be informed promptlis of the grounds of
“"his arrest and of any charge against him and shall he allowed to consult
"a legal practitioner of his own choice without delax”.

The police investigating officer, corporal Lomann Faulo. testified that he
was in charge of the police Criminal Tﬁvestigating Branch (0713) Ohrﬂu‘APPi] 1996
when the vietin’s Tather reported to the police in the evening that his daughter
was missing from school that day and he wanted the police to Tind his daughter.
Baged on information given by the vietim’s father, corperal Tomano sent 2 police
vehijcle to the house of the accused's family at Tulaele where the pnlice picked
qup the accused and brought him to the Apia CI3. According te corporal Lomano the
accused was brought into the CIR between 7.00pm and 8. 00pm, At that. time be was
looking for other evidence. le told the accused of the natove of the complaint
and he admitted to bhaving had sexual intercovwrse with the vietim, At about
11.30pm when the. acoused appeared tired, the interview uag stoppad and the
accused was allowed to sleep in a room in the CIB, Food was also provided for
the accused at Lhat time. When the accused wole up the Following morning §he
interview continued. Corporal Lomano also stated that he never fold the ancuserd
he was not free bto g¢o and as far as he was concerned the acoused was free tn

leave the CIT office if he had wanted ta.

When the investigating officer made up his mind in the cowrse of the
continued interview that he had sufficient evidence with whieh ta charge the

accused, he then gave him the usual caution and informed the acouged of his riaht



to consult commsel of his choice. According to corporal Lomano the accused

' ]

replied that he wished to have a lawyer hut not then ag he had no money Lo pay
for a lawver. Sao he did not give a list of lawvers to the acoused as he did nof.
want a lawyer at that time. The accused then made his strtement whose
admiszibhility has been challenged. That statement contains several admissions
of sexual intercourge having occurred between the aceoused and the victim on oa
mumber of different occasions including 20 April 1996 when two further acts of
sexual intercourse tooli place betwesn the accused and the victim. Corporali
Lomano also stated that the accused freelx and voluntarily gave his sfatement and

at no time requested a lauver.

The accused in his evidence denied that he told the police investigating
of ficer he wanted to have coumgel but not at that time as= be had no monev ta pay
t‘;ar a lawyer. According to the accused, he only told the invegstigatirg officer
he wanted a lawver but had no money i{o pay for one. lle never said he did not
uant A lawyver at that time. I have considered this confliot betwean the ncocused
and the investigating officer’s evidence togeiher with my own oheervations of

their respective demeanours in the witness stand. My rdecision ia to nocept “the

evidence of the investigating officer.

The centre of the dispute between counsel is whether or nat the action of

corporal Lomano in continuing his interview of the acouged and thereby ohtainineg
* .

agltatemnent from him after he had said that he wanted to consull a iagwver but, not

then as he had no money to 11'-?.5-'.1’01" A lawver was in viplation of i:]'ltra acclged 's

right to counsel as provided in Articie G(3)., Counsel for the aeruged reliad on

a passage in the judgment tn be reportad ot the Court of Appeal in Atiorney

General v Semi Tupai Ueki, C.A. 24/93; 5 May 1994 shere Cooke P in delivering the



» judgiment. of the Court of Appeal statecd

"Plainly the information, to be of value and to give due effect to Lhe
"econstitutional provision, should be conveved before anr statement is
"taken. And it should be made clear that, if the person arvegted wishes
"to consulf a lawyver, any questioning will he deferred for a2 reasonable
"time to enable the person to obtain legal advice. lor, if the right o
"oounsel is to be effentive, the police must refrain from elicitineg
"pvidence until the accused has had a reasonable oppoertinity to consuli
"ocounsel @ B v Taylor [1993] 1 N.Z.L.EKE. 647, What. is a reasonable time
- "will he A question of fact depending on all the oivounstances @ R v
"Ftheridge (1992) 9 C.E.N.Z. 268",

It was then submitited on behalf of the accused that From the :—:u'\.s_-.t.\fr%!.' sjven by the
accused to the investigating officer that he wanted to consult counsal, the
Jinvestigating officer should have refrained from any further questioning of the
accused and allow him to consult counsel of his own choive. {Cotnsel for . the
‘a.c:m.l!:-:ed further submitted that the only vreason why the accoused did net wish to
have counsel at the time he was informed of his righl. to counsel was beoasuse he
had no money to pay for a lavyver hut the accused’s answer considered ag a whnle

[ onveved - the olear impressi hat he wanted to consult comsel.
(. conveved the clear impression that h ted t 11 nse)

Counsel for the prosecution on the other hand stbmitted that the answer
given by the a.c_'cusori to the investigating officer meant that he did not wish to
have counsel abt the time of {the intervieuw, The accusat’s npgwer (o the
investigating officer being that he wanted to consult a lawver but not fhen as

‘he had no money to pey for a lawyer.

In my view given the answer by the aceoused (o the investioating officer.
and the fact that he had already orally admitted to the investidaling of Ticer

that he had sexual intercourse with the viectim, the inforence must b thal 1he



accused was willing to make a statement al that stage without legal advice.

»

'There was also no evidence that the acoused did nob appreciate the aatire of his

right.. Therefore on the evidence, T conclude that the claim that there has heen

a viclation of Article 6(3) has been negativerd.

would not be necessary to go further and consider the submission based an waiver

from counsel for the prosecution.
I therefore conclurde that the caution statement, is admissiblae.
—
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In view of that concolusion it




