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lQJ\J'lli\fEJj\~llJ!m-,~JAn C1 ka IONll\ 
VIJ.li\MILl1lPl\LIi'[lilLNl'l of Lano 
Savai i and Ttl lat":,le 

HIll.ING OF SAPO].IJ, c.J 

The accused ip. charged t.hat 81- Tulaelp on 30 Apr'"j 1 1 :-J~··JG ]F~ hwJ snXUEi; 

intercourse Hith the victim a girl over 12 :n.=-ars and imdeI' lG .n'?RrS at"' .9p:e not 

In the course of thE' evidence addllCE'd r»' thE' pro.c;P8ul ion CIt thE' tri:<l. 

counsel for the acclised ehallen.o;ed the admiss.i.bil:it.y of the> '''Hlt:;Oll stFl"i:.em,cni. 

ma.de by" the, accused to the police investigating officer cnrpara 1 Lonla.no 1)2,\11.0. 

voir ctire t.hat Has hpld. Submissions h'f~rp also hpard fenm br:th C'OIl.11SP!. 
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there had been a. violation of the n.c-cllsed's riQ;llt to (".'(I1.11t8(-:"J. as provided lH 

Article 6(3) of the Constitlltion \'Jhen thp po]:iC'.P l.nvestic:atin!t officer obt-.ajned 

the accused's (:,.Hutiol1 statement. Art.inlf~ H (;1) provj/k~s : 

"Ever~·· persoll Hhn is arrestpel SilA.l] '!lp informed promp-L.L\- ('If 1".1"1(-'" grounds of 
"his arrest Rnd of any cha rge a.U;aillst. him and sh;:\.1 j he Hi I en-oed to (~(lnt;'ii.d.t 

"a lega] pracLitioner of his Oh'n cho:icp Hi'thout de.la,...:". 

The police -jnvesl.i.!1;atin~ officer, (~orp!)r8L Lomann Pn,ulo. h-~sl".ir:ipd that hp 

Has in char,ge of t.he poliep Criminal Jnvest.igating 13r"n<'1, ((TB) on :1II .. IT'd! W!ll; 

HJ·If.~n the victim's father reported t.o the police i.n t.hp. fl·vpni.n~ thr:\t" his rh-ugldJ~r 

t-Jas missj ng from sohon 1. that-, day and hf'~ h'.rlnt.ed U1P. po 1 ic~e to fi nd his daughtf--'r . 

. Based on information ~iven br th8 yjci--i.m's father, corporBl T;(::rn~-lno ,sr-.. ·nt 8 poJic'e 

up the accuser! and bl:'ou.!tht him to thp i\pi.n C lB. {\c.cord.i.n!1;. t.o ('orpor3.1 LOII\(~nf) th(' 

a.ccused 'h1as brought into tJ1P eln beb.Jppn 7 .nopm .i-l.nd 8.00pm. At t.hat tilllf-' hp \.g-=\.c.; 

loold.ng for nthpJ" evit1pncp.. He told U'}f~ :3.ccused of t.llP n8i:.ll1:f":' (11' the ('(11I11'l8.1nt 

and he ::::ldmi tted to hRving; had sexua.1 i.nterc"ollrp.r-~ hli 1",h thp V] r.t-.-im. /\i. about. 

ar:.cllsed ·Wl.S H.LI.c"i\:.Jffl i,o 61 pep in a room in the CIlL 

th~ accused at that-. time. 

intervie't.J continued. (;orporal Lomano also st.Ftteci th8t. hI' npvr'r tnld t]H" 8.nc1l!-::;prl 

leave the eTll offi ep j f he Imd "ant.ed to, 

continuerl interviPl·,l that he had 81.1fficJent evidenop hi t1-1 h"h1Ch to L~h8.1~.ae t.hp 
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to consult counsel of his choic.e. According tn c.oq;or8·J I ;nmann till?"-' accuserl 

repl ied that h~ td shed to have a lat.ryrer hut not thr:-n as hA had no nlf.Hlp.~~ to pay 

for a la\,j·yer. So he did not. give F!.. list. of lAh-'yer.c; to l.b(' ;'1c('u!-:pd ~\R hI"'"' did n01. 

"ant a Im"yer at that ti.me. 

admissibi.1 i t:v has been chaJ.lenged. That. s t.a.tement cont.R ins seven'l'\ pchni.ss i..ons 

number of differE'nt occa.sions includi n~ 3D i\pri] l~·JHG \·;l\en bvn further 3(,.t.S (If 

sexual intel~cOUrS(~ t.enl\: p l.ace bp.t-,;··;een the .9.CClISpd Hnf.~ \·.h0 ~ .. ' i ci:.j rn. 

Lomano a.lso stat.ed t.hat thp. Bce.used free] y and voluntari 1:,-· gs'.·-p. hi:=:. ,:::,i:.atement- and 

"J.t no tj me requer-;t.ed a l.aHyp.r, 

The accusf~d in his eviri.f.?l1ce deni.e(l that he t.ol(l. thp po] 'icp ·inv!':-:sti.,e:.qtiru.:: 

offioer he ",anted to h8ve connsel. but !lOt. CIt that. t;j mp ,"" Iw hwl no mone;,' t.o 1'8" 

for a latvyer. i\ccordin~ to t.he accused, he only t.old. U'u::;> invps\ i .. Q";:-:J.ti.n.Lt nfficpr 

-';·J::tn t a la-';'J:Fer at tha.t t.irne. I ha.ve cons j dered t.h is r:nnfl i.ct he\-.h'f~8n the :lc'C'used. 

and. t,hp. inves·t i.g8tine: offi.cer' s pvidencp l.(H:!P l.11pr Hi th m,'- (":1:"'1"1 nl )P.(-'1".'8.1. i nn,o:., nf 

t:.hei.r respe~.;tive dplnpanours in I:.hp h'it.n~ss SI:.:·111d. ~'I:,-- (l(,!{~j.a.j()l) if-: t·,) ;~rr.x.~p1, ·1:!1'.'~ 

evidence of the :i.nvest..i gClt.ing office!"', 

corporal Lomano in cont.inuin!S his intpT'"vieH of t.hP. RC'cused rInd 1".hf-~rph;.c ohl.RirrinQ' 
, 

a ~statement from hi.m after he had said t.hat he h'8.ni.(-"~d I'.() (~()n~.ul!". rl lrH·.~-(?-r hilL ncd 

ri..o:ht to couns81 <'IS provided jn !\rticl.p {)(:~). ('otmsel fOI' 1".110 ;~(~('1.I.s,~d r-f"] '~.(~r.l. ,n] 
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• judgment of the Court of Appeal st.ateel r 

"Plain1:v the i.nformation, to hp nf value and to ~i\'p clue c-ffect to the 
"consti tutjona.1. provision, shoulr.l be conve~~ed beforp nn;.- flta t.f:menl. is 
"taken. i\nd it. ,'-)hould be made c;.J.ear thni-. 1 -1 f l.l l/~ PP'! ',C.nn :'l-1:'CP.s tr:~d t,' i Sh0S 

"to oonsult a laHyer. an:v quest.ioninp: 'ivi 1.) bp dpfpr'l'pd for Po r(: .... as()nable 
"t.i.mf! to ena.r.11e the person t.o ohtain legal :::tdvice. J:01''. if t.he r-i,[~ht to 
"counse] is t.o h8 pffect.ivp, thp po]jc(' must n~frH:in from p-Ijcjtin!£ 
"r::' .. -idence unti.l tbp accused. has haii D. reasonahJt:' oppnrttUlity- to C'onF-:uJ-L 
"cmm!Oel : U v 'l'ay/or [19.93/ I N.Z • .r..R. 647. WhaLi s " l"em:nnabJ e tim,,' 
"Hill be H question of fact dppending; nn all. thp (.j l.'CUrnsi'.811ces J.t v 
"Rtheridgp. (1.9.92) .9 C.U.N.Z. 2Ii8'. 

F.!:ccuseci to the investigatinc: offj c~er that he h l8nted t.r. con,sllT t COlms,~ 1, t.h.n 

investigatin.E!; offi.cer should have refrained. from 81"1:;: fl.lI:'Lht"-"'"' c]1lf:'!st.i..c:nin.g" of tJIP 

accused n.ne1 a] lOhl hjm to c.onsult (~o\ms(~.l nf hjs Ol..::n ('.h()"i('(~. (Ollns,,] for. tllf' 

8.cclJsed further submitted that the only t'E'ason ~ ..... h~;'" t.he HC'CllS(?d d·i.d IJot Fish l.o 

Counsel for 1".be pr'osecut.ion on the nt.hpl' lH~.n(l ~nlhm.i tted 1:.hRt t.hp ?n~t·.:pr 

gi"\'-pm by t.he a.couspd to the invpst.i,£rating nff:icer IlleRI'll t-.hRI'. hF' di.d not \.;:'l_sh i.o 

have counsE-<1. at the time of thp ini:.Pl'"\·-.i.PhT • 

inyest~i:.;ating officer being that. he ""ant.ed to 80nSUJ t. a li-n,.lye,.. but not: t.hpJI .c:!S 

and the faet that. hp had a.lread,v on=!.I1.:-- :4dmi t".tpd to i.hl"l 'i r]"-.'p~.t) !la_1 i ll!:! (If-r'j C't"1' 

that he had sexua.l i.ni:ercOl:lrSe ui.t.h I.he v:l.c'lim, t.he inf'~-:-'I'('rH'f' 111l1.c-:·,,- hp t:_h:4.1. Lhp 
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There Has 8..lso no evidence t.bat. the R,ccused cLid nnl~. a.pprr-'r:'.i8'tJ-' Yhp ,\3tllre of hi.c~ 

a violation of Art i.cle (-) (:~) has bepn npgatin'''d. 

from CO\lnSe 1. for the prl)Sec:ut. ion. 

[ therefore conc1ude that the caution statpmenL i.s :1.dmis.sihle. 

ir""CC. ~~ . 
........ c:=!.~ ........ . 

~:jIJ!iF_,ll)liT.rQ~ 
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