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·Counsel: 

Heari.ng: 

Judgment,: 

IN THE SUPH.ENE cqugT OF WESTERN Sl\J~iOJ~ 

IIEL]) AT APIA 

A N 1): 

A Pereira in support of motion 
T Ii Enari for plaintiffR 
Defenelant no appearance 

6 Decembe l' 1996 

14 ,Januar,' 1997 

llOS,~~'fOWEJl",? of Apia and [(lJ'Jll]\ii.> 
IW=1:J)illIBlMNj)'[ of Sydney, 
Australia, Trustees 

VAJ]'ClQJ __ ~!11!1 of Alamagoto, 
Planter 

j)(~fendant ._-----_ ....... . -----

----_._--------

,) UllGMENT 01' SAPOLU, C,) 

The pl,dntiffs, as administrators of the eEt_ate of the latp Edmund Duff,-

of Togafuafua near Apia, had brought an action for the e\'icl.i on of the dpfend.'e)li 

from lanel belonging t,o the said est.ate "hieh he if', presentl,- occup;o-'ing, After 

the case Has called b-Jice and t.he defenoBllt. failed. to fi Lp a strd.:.f?HlPnt of defen8(' 

as ordered, the Court further ad,iournpel t_hp casp for t.he p1a:i nti ffR to procped 

. ",i1;h form';'l proof of their claim, HOHPvpr before t:.hA plnini".i ffs adch.1cf?d 

affielavit evic1enep for form,,1 proof of t.he;r o]"im, thp applicant, Edmund Andrp" 

Duff.v of Brisbane, Austral ia, h8d filed a moti.on speh:in!:! SP'vP["9.L orders from the 



.;\' , 

the defendant "ho is claimed tc be 8 nephel' of the applicant, j t j~. t.h<e mot';nn 
r 

for a sta:/ of proceedings that t.he Court is dealin,Q: ldt.h nOh'. 

Essentially lvhat. the applicant is sa;d.lW: is t.hat. thp appnintlTlPnt. of th~ 

plaintiffs as rulministrators of his deceased fat.her, Edmund fluffy's estate '·!ap, 

irregular and should therefore be eevol',E'd. T need not lKH.J gO into the n~asons 

( , 
,~ 

tl& 

for he gives for t.hat request.ed revocation, 

Trustee should be aplx)intec:j as sole administrator of hi s dpnE.>8.sed rather I s 

est.Flte, AppFlrently the plaintiffs aw' a niece FInd a nephe"! of i".he "pplicanl.. 

Counsel for t.he plaint.iffs on t.he other hand submi.tted t..haL !·.he ,"ot.i.on tn 

st.ay should be deni.ed as t,he proceedinp;s for several orders j nel udi n~ an or-del' 

to stay «hich the "'pplicant has brought ctgainst the plctinti ffs, at'P sP!,BrFlt,p from 

the proceedings bet"""en t.he plaintiff and tJ,e defendFll11.. lInd t'.hp Flpp] icant i.e: 

not a party t.o the r>roceedin~s b(~t1.JPE_!n 1.he plaintiff and thp dr-d'f'lyl8.nt. 

The ordinary rule j s tbRt. on1r Fl. p8.rt.)- t.o prooeedi.n.n:s ma;v ITlaj:;p npplj cat.i on 

for a stay of those proceedinp;s : see 37 'Tn.1sbuI'Y's Darvs o.f l'~naiA..nr.f Flth ed.i t;ion, 

pq.ra 439, It h1as not argued that. t.hp. circ.1.1mstanc(-'p, of thi!='. CREe Harrant n 

departure from the ordinary rule. I Flm therefore of the vieH ,:11,,1: the' 0rriinFlrT 

rule a.pplies here. HOHever I [tiven t.he spec.ial C'.irr.um~,t.l-l.nc'ps of t.hj S C8SP.. j"l". 

appears to me that if Hhat the applicanl-. alleges ip. r1.ght. i:.hr-m Hmt r.~onld ha,'\"p 

FI '"Flt.erial hearing on the proceeriim<s hetHeen the plCljnti 1:'1' FInd thp rlefendant., 

i.n particular t.he (~ap8.ci.ty of the pJai.nt.iffs t.o briJ1u thF\t. procF·pd-i.no:!?. /\s it 

affidavi t in rep.ly from the plaint.iffs, T have decided t.hat. U,P pro!)pr <'OUl'se t.n 
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t,a.li::e is as fol] m.JS. 

Instead of t.he Court ,joining the Rpplicant as a pRrt~~ t.n the proceedin!!s 

" beb'een the plaintiffs and the <iefendant, the applicant. is orcief'ecl t.O file by 

~ 20 ~January 1997 a proper appl.ication to be ,jolned RS a party- i.n thosp 

,proceedings. Thi" ,<ould give thR plaint.iffs the opportuni t~" t.o bp heard on that. 

issue. If I may add here, it is perhaps unfortlmate that. th8 dRfendant did not 

see fit to apply for third part;l' notice proceedings so that the applicant may bR 

,joined as a t.hjrd party given the issues and other orders he not-7 seeks to raise 

and obtain against the plaintiffs. 

After the application to be ,joined as a party 11"" be',n fi led, the 

plaintiffs "'ill be given seven days to fUp an affidavit or Rffir1avi ts in reph-. 

The application for joinder a" a part,' "i.ll thRn hr' heArd on 2~1 .January CIt 

12.00 noon. 

All further proceedings ])8t"een the plaintiffs Rnd the defendant. are 

deferred to that. date. 

Question of costs is reserved. 
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