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This 1= an appeal against serntence from the Magistratees Court.

LI

The tacts of the appeal mayv be briefly stated. (m 3 Debruapr (9306 At
Fugalei, the police found the appellant. driving a bus which ‘-:a-é carrving (Y
passengers sven th.r)\,l.a‘h the hus was lirensed to carry enly 33 passengers. 8o
there were 29 excess passendgers. Then on 10 May 1996 the police again foumd the
a.ppel‘fl.a.nt at Fugalei driving the same bus and at that time it was caveyving of
passengers. S0 there were 19 excess passendgere.  The polices thew charged the

appellant with two separate comnts of overloading under the relevant provisions

of our traffic laws.
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it was comnon ground between counsel that as the appellant is not. a first
"n

but a repeated traffic of fender the mazimumm penalty for his present offences is

three(3) months tmprisonment. Section 12(h) of the Criminal Peocedure Act a7

then provides :

#'In any case where a summons has been served on the defendant a reasonable
“time before the trial, or the defendant. has been released on bail to
"attend personally at the trial. and the informant but not the defendsnt
"appears at the trial, the following provisions shall apply !

{a) e

by If the offenck charged is “ane in vespeot ol which the maximm
"penalty is a fine or not. more than 3 months imprisonment, the Court mav
"proceed with the trial and (if the defendant is oconvicted) may pass
"gentence, or mav issue such a warrant to arrest the defendant and bning
"him before the Court, or may adjourn the frial 1o such time and on such
“aconditions as the Court thinks fii".

n reapect of the charge relating to the alleged ineident on 5 February,

the appellant was served with a sumpons o 16 Augnst to appear belore the

Magistrates Court. on 1 October.” He {ailed to appear irt Court on that dav.  His

case was then adjourned to 13 December.  In respect of the charas reiating to The
alleged incident on 10 May, a summons was served on the appeliant, on Dehoher
to appear before the Magistrates ("Jr>\.zfi' on 19 Nevember. Adain the appesllant
f."a;i.ler_'i to appear and that case was A Lo adiourned Lo 13 December. Althoush it
is not expressly stated, | am ahle to infer from the circumstances that hoth
rases against the appellant were adjourned to 14 December for the porpose of
al il,owil'lé the police to call evidennce to prove the chavies. That was duiy done
in the absence of the appellant and Lhe learned Magistrate wha fried hoth charvdes
found them proved. 1lis Worship ’t.hen.r,'rmvjr:'t ed the appellant of both charges and

sentenced him to ane month imprisonment on each charde, the sentenoes Lo e



“

Ceonourrent..

In passing sentence, the brial Magistrate took into consideration the
appellant’s numerous previous traffic coivictions. Those previons convictions.
ware produced in this Court. and it is olear that the appellant has 328 previous
conviétic:ns; for a variety of traffic offences cammitted over a period of 14 vears

from 1982 to 1996. Of those previous convictions about 270 of them were for

overloading, the same offence for which he was convicted arnd sentenced in the

present case.

There are Lhree stated grounds of appeal. Regardine 1,}_1«.} first twn grouds

‘of appeal, the appellant admits to having being served with both summons issued
“against him. However in respect of the (irst sumons requiripg Lis Appentan.e
before the Court on 1 October he savs ha overlacked to appear: in respect of the

second sunmons requiring his appearvapee before the Court on 19 Novenber, he sayvs

- he was U]IE-'FJ}’_)].G.? o appear because he was sick, The third gromet of appensl . ie that

the sentences passed were manifeshly excesgive havine vedgard o oall  the

aircumstances.

In support of the first two srounds of appeal. comsel for the appallant
submitted that if the tirial Magisirate was mindful of inposing a sentence of
*imprigsonment. then he should have exercised his disoretion wnder seciion 42(h) of
at‘ne Criminal Procedure Act 1972 by dssuing a warrant for the appellani’s arrest
a0 that hE’..f_‘.C)Llld he present at the time sentenre was passed. s | l!‘.‘ld@]“.‘i‘-."ﬂl'lf'i

this submission, it also means in practical terms that the trial Magistrate

cshould have adijourned the passing of sentence to awaif the exeontion of the



warrant. of arrest. So the essence of the first Lwo grounds of appeal, as it
‘ "

appears to me, 1s not that the sentences imposed were excessive but that the

trial Magistrate wrongly exercised his digsoretion wrder section 121,

For the sake of alwridant clarity, it should. perhaps, be stated that this
appeal does not complain that i:.he?- whale trial should have been sadjomed and s
warrant issued for the appellant’s arrest so that he could b present during his
vhole trial. That is confirmed hy the fact that the .'A._p;'wunl Ty nnt against
comviction but restricted to sentence onbe. T wiill therefore deal with the firsat

two grounds of appeal on the basis of whether the trial Magistrate was right in

sentencing the appellant to prison in his absence.

I must say that T do not accept the submission made o hehalf of ihe
appellant, that where a Magistrate is mindful of passing csentence on an .'ahsreﬁ £
defendant. under section 42{b} he should issue a warrvant for the defendant’s
arrest so that he could be present at the time he is sentenred. Such a2 universal

¥
qualilication on the Court’s discretion s nol provided in section {2(h) itself.
Nor do T think that section 42(h) contemplates such a general qual 1 fieation, The
tarct. ﬁhat the provision extends to include an offence which rarries a maximm
pernalty of up to three(3} months impirisonment shows that it contemplates the
impeosition of A sentence of imprisomment of up to three(d) months on an abhsent
defendant. in an appropriate case. The diseretion must of course be exerei sed
Judicially and with due caution for there may he cirvoumstanaess where the proper
course o {'.ali@ is to order the presence of the defendant by iesuing o varvrant for

his arrest or adjourn proceedinggon conditions.




In case the idea of the Court passing sentence in the azbsence of a
’ "

.defendant. may alarm some people, it must be pointed out that section 42{h) of the

Criminal Procedure Act 1972 is not a novel provision of its kind or uniogne o

Western Samoa. Similar provisions may be found in section 81 of the New Zealand

Summary Proceedings Act 1957 and sections 15(1) and 47(1) of the (mited Kinedon

Magigtrates’ Courts Act 1952 for which see 29 fHalshury's laws of Ingland 4Lh

edition ars 334, In the linglish ocase nf R v tGovernor of lirixton Prison, bx
r X r

parte Carbon-Walerfield [1960] 2 QB 488 at p. 508 the Couri stated :

"It is, moreaver, to be observed that in this country there are rases,
"admittedly most exceptional, in which a man acoused of misdemeanour mav
"he tried and sentenced in his absence | see Hex v Brawvne (1806) 700 0.1

ey

R "172, and section 15 of the Magistrates Courts Act 1952

With the abelition of the distincotion hetween felonies ard misdemeanours in
ingland by the Criminal Law Act 1967 (UK, the discretion in the Court to proceed
with 2 trial in the absence of A person charged with an offence formeriy

described as a misdemeanowr now aiso' dApplies to the trial of a peveon chargsd

[
i with an offence previcously known as a Pelony,

In the case of R v Jones (No.2) [1872] 2 ALl EIl 731 decided after the
enactment of the Criminal Law Act 1972 (1K), the defendani who wee charged with
counts of frandulem.. aconversion and cnnspiracy deliberately jumped bail duaring
nthe course of his trial. Applicaticon by cowunsel for the dafendant to discharae
sthe jury becanse c')fl'tf.hp absence of the defendant was refused by A hlc-\ trial Judge

and the trial continued in the absence of the defepdant vho was formed gul Ly and

sentenced in his absence to & years imprisonment for fravdulent conversion aned



3 yvears imprisomment. for conspirvacy. Many months later the defencdant was traced

. "
« to Denmark from where he was extradited back to lngland. e mppeaied his
conviction and sentenced In refusing leave to appeal, the Court of Appeal
stated that the trial Judge had a discretion to gnntiﬁu@ with the trial in ihe

absence of the defendant and that in the ciroumstances e 1rial Jwlge axeroised

hig discretion properly.

I have referred o the position in New Zealand and more particulariy in
: L
England to show that the discretion vested in the Court ta proceed with the tyial

of a defendant, then convict him as the case mway be, and sentence him in his

absence is not. something unigue to this country as to cause any andue alarm.

h

- Coming back now to the first ground of appeal, the emly reason given for
the appellant’s failure to comply with his summons requiring him to appear before
the Court on 1 Ontaober as a result of which he did not know that his case wvas
adjourned to 13 December was because he overlooked to do sn.  That is not a

. ¥ :

sufficient reason to satisfy this Cowrt that the trial tegistrate should bhave
exercised his diseretion in a way other than he did. MNo rTeasmons vere alaa
advanced to demonstrate that if the appellant bad beern present at his senience
a lesser penalty would havé been imposed,

A The evidence adduced by the police to prove the charge covered hy the First

ground of appeal shows that the appellant, wns carryving 62 passengers in his bus
P
which was licensed to carry only 33 passengers.  The mmber of axcess pasgengers

was almost the same as the mmber of passengers the apellant.'s s wae permitted

to oarry. This was therefore not a minor but. a serious case »nf averloading. The



appellant’'s numerous previous trafiic convicotions alsn show that he ig a perseon
P 1
"

without any respect or proper regard {for ouwr traffic laws.

Given those circumstances, 1 am of Lhe view that. even if the appellant had
been present at his sentence the learnad Magistrate would still have itmposed the
sentenceg he passed, 7 am also of the view that the Magistrate did not err in

the exercise of his discretion and no miscarriage of justice accourred,

That brings me to the second ground of appeal which is that the appellant
was t..méuhle to comply with his second summons requiring his appearan~e hefore the
Court on 19 chvem'k;el" because he was sick and as a result he did not know that his
case had heen adjourned to 13 December when he was sentenced tno ‘rme mort
imprisonment. A report by a registered nuree alaimed to have seen the appel! lant
on 19 November at the Falelatai Health Centre was produced for the appellant,
That. report states the appellant had a4 severe headache, coughing a let and was
wheezing when breathing. He had chest pain, a fever, paintul joints, mmbness

¥
and weakness of the hody, epigastric pain and loss of appetite. lowever when
advised by the nurse that he should be admitted at the Heaith Centre *he
appellant. refused.” He was prescribed some medication including aspiring and
amoxicillin antibiotics. Two davs later the appeliant’s condition had “well

improved”.

Now the appellant did not make any effort to advise the Courk or the police
of his condition. As a result the Court heard the police casc. then convicled
and. sentenced the appellant {o one month imprisomment iu his alsence. That

sentence was made concurrent. with the other sentence of one month Jmpri sonment

-1



imposed in respect of the other overloading charge. [n the English case of & v
»

i Howson (1982) 74 Crim. App. R.172 vhich was concerned with an appeal azgainst
conviction, Griffiths LI in delivering the judgment of the Court of Appeal said
at p.179 :

"In an appropriate case, the Judge has a discretion to continue a trial in
"the absence of one of the accused through illness. This is a discretion
“which we would expect to he sparingiy ewercised and never if the
"accused’s defence could be prejudiced hy his absence”.
On the authority of that case, Archbold Criminal Pleadings, lividence and Dractices
13rd edition states at para 345
+

"Trial Jhudges have a discretion o continie the trial in the absence ¥ a

- "defendant when that absence ig caused by the defendant’s illness.  Such
"a discretion will always be sparingly exercises nnd mever it tlie
"accused's defence could be preiirdiced by his ahsence’,

T must sound a word of caution here. The preition in Weslern Samen is net olear
1
at. this stage whether the Cout’s disoretion to proceet or conlinue with a trial
in the absence of a defandant is as extensive as it is in Ingiand or whether’ that
discietion is restricted only to cases encompassed within the terms of gection
4200 of the Criminal Procedure Act 1972. 1 have only referred Lo the Enzlish
position for the purpose of gaining some guidance as to the exercise of the
« Court’s discretion under section 12(h) vhere a defendant: is abarnt from his trial
or sentence duse to illness.
.
I'n the present appeal the trial Magistrate was not avare that the appeliant

had been sick on 19 November when sentence was passed on 13 Deccmber.  So the

e
ey



appellant’s illness was not a factor taken into consideraijon when the trial
' »

Magistrate exercised his discretion to proceed to trial o 13 December and on

that day convicted and sentenced the appellant in his absence.

In my view, given the nircumstances of this case the sane sentence wou bl
have been passed even if the appellant had been present at hie sentence. Tt has
not heen demonstrated in any vay that the sentence would have hesn any different

if’ the appellant was present. Neither has it been shown that the appellant’g

position was in any way unduly prejudiced hecause of his abssnce through illnees
when sentence was passed. | ém also conscious of the fact that the sentence
passed on the charge to which the second ﬁrpund.nf appeal relates was made o rom
concurrently rather than-cumulatively with the sentence passed on the charge to
- which the first ground of appeal velates. ‘lhe zhsnﬁpw ot any effort. b the
appellant. to make enquiries as to what had happened to his cnss ealled on
19 November when he recovered from his 'illness tun days Jater is syvmplomatic of
his could not care less attitude towaprds oir traffic lawvs as evidenced by e

]

numerous previous traffic oconvichions. I the appellant bad enly made the

attempt to find out, he would have disnovered that his case had been fuither
adjourned to 13 December and so prepare himself accordingly. Pub ne such at Lempt.
was made. On the basis of the authorities citerd, T have alan cops 1o the view

that absence through illness of a defendant does not nrevent o Magistinte in an

>

appropriate case from proceeding with the trial and pass senterce imder section
42(b). 1 also do not think that any miscarriage of justioe has oocureed i s
case. I am therefore of the view that there is no need 1o have the appeiliant's

case recalled <o that he may he resentenced in his presence.

)
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As to the third and final greound of appeal, namely, thal the sentence of

"
one month imprisonment is manifestly excessive, | am of the view that in all the
circumstances, and given the appeallant.’s mwerous previous braffic convictions,

the concurrent. sentences of one month imprisonment. on each of the two charges

against the appeliant were not wanifestly excesgive.

For all those reasons the appeal is dismissed.

T

LR A A ] L A R

GIIEY  JUSTICH






