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;/lJIJGMENT OF SIlt~lL\J, C.J 

The facts of the appeal ma,' bre Iwiefly stated. 

of our traffj C' l.Hh7P.. 
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It. Has common ground bet,Heen. counse.l. thRt as the f:'Ippnlln.nt .. i.s not.. a first. 
" 

but. a repe<"ted traff.ie offender the maximulTl per13lty for his prpsent offerJr'8s iF. 

then provides : 

.~. In Bny case ,,,here a summons ha.s bpen servf7d on thp defenrl~-";nt. a re::.,\sonr\ble 
"time before the tria], (Jr thp defendc.ll1t hRS be€·n re188~.ed on bniJ to 
"attend personally .'3.L t.he trja 1.. ~.nd thp i. nfo.r'!Tl8 rd". hut no!". thp !.lpfF.·ndnxtt 
"a.pppars at the trial, t~he foLl()l.Jing prov:i!=d on~: shR..l.l ("'l,pp 1:- : 

"(a) 

"(b) If thp nffence char,E!f.':!d is one i.n resppct (ll' l-:hich ttl,:>. Hlf'\xi.l1l1un 

"penalt;v is Fl fine or not. more than 3 months imprisonmenl., the Court 1TI8:'-' 

"proceed \-.lith the trial And (if t.he defendanl-, iE c'()nv"i('t(~d) mEl:':'. PH::;,S 
"sentence, or 11lR,V :issue sueh H h'Rrrant.. t.o R.ITPst 'Lhe dpfpndr~.11"~ and. brjn.[! 
!1him before t.he Court, or lIlay n.d.,intH"n t.he triA.} t{) such 1. i n1P ::~nd on !=,1..1ch 
"conditions as Chp Court thin),,, f:i1.". 

Tn resp88t (?f t.hp nharp:e rp]Ri"",in!t 1.0 the ~J l.e.n:f'.'(l inf"'.i.dr>llt-. nn ;j l'ebl:'\IS l")", 

t.he appelJant h'3S served l.Jith Fl SllllllJlnnS on ](i ,:\up:l1F;L '\n :-Ipppar h·-:.f'or'f-' th(·:. 

to appear 'before the l'Jagistrates C:ouri' on 1 ~~ Nuvembf-·'J'". 

..\ U' hOI lG:lI i. t 
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, cone',urrent. 

convictjcms for B. \-a,riei-,:,c of traffic offenc',e~:; Dommitt.pri O\Cet' n, ppr'j(")(1 nt' 14 ;,-P[:1'''P, 

from 1982 to U19r;. 

present r.ase. 

There are !:.hrep. stat.ed _grounds of appeal. R.e~8.rding the fjrst:. t.h~n u:round.q 

of appeal, the appellant. admits tu havjn~: being servprl l-..'i.t.h ho!"ll summons .i.~.;:,supd 

'against him. 

he fore- th(-> Court. on 1 October he Ray's Jl(-~ OVH1:,lool\:pd t.n aPPp:-H': in 1'-"PSPf-:-"C't. of t-hp 

he '.JaB uns.rJle "[0 Rppf-:Rr bt'~('.:qllP,e he h1aq 81c+;. TllP thjrd .!.!:rOIll"H·' of' .'·l.pper-!·! "IS 1-,b;.,-I" • 

c.irct.llTls tance~ .. 

Tn support. qJ.' t,h8 first LHO·f2;I-()U1Hls of' a.ppes.J. ('(:1 ll'lse 1_ fnr j,hp ;_'lpl)P.l ,\?Jlt 

" imprisonment t.hen he should have-:! (-:,xerci.sed h'is diseret,-icm Iindpr ':.e(~I. ic'n :I:~( hl elf 

",1 .. 
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\-..tarrant of arrest. So the essence of Lh8 first tHO r...::rnUllds ·)f R.ppe:~J. 88 it, 

trial ~'las:tist.rat:.e i.,;rnno:ly (7:~.ercised his discretion 11ndpl" spct,'inn ,J~~(ll). 

For the solie of' ahuridant clari ty, it. should ~ perhRp:c:,! b~' p,t.at,pd tl.\8t t.h.i.s 

I.Jarrant issued for t.he appellant's"a.rJ'0st so thRt he C~(ll,I1.(1 hr:. prf.~spni chwintr Ilip. 

",holp trial. That is confirmed hy the fant thAt, the 2.PPPR lis nnt 8!!:-1.i nr-d:. 

t.HO grounds of appeal on the basis \Jf i..Jl!eLher the t.rjn .. l :-"I;:uzi.sLra'i..e 'l';3S r'i~ld~. in 

sentencing the f1ppelJant to prison in his .,bsenC'e·, 

I musi". SA,;.' I:.hat T do not: aneep!'. t~.he· suhmission mAde nn b~'J\" U" "I' 1 he 

flppellant thRt ~.Jhere a l.'".1agistra'te is mindfu.l of P;lsp,i.n.(f spntenCf': OJ) 8.11 .'=lhsent 

defendant unde\' section 'j 2 (b) he shoutd issue a ,·'arr'll Ii: I'or t.il<> de rencian I' " 

arrest so that hp could be present at, thA t.imp hf~ is sent.pnc-pd. 511eh ~ uni.vprs:::l.l , 

Nor d.o 1. thin];;' that sect jon '12Cb) coni-.PITlp.l.qtes sllch n general qU::1 1 i f.iCB.1"."inn: TJV'> 

fac.t that t.he provision' pxi.pnds t..() i nrJl1de 31) offence \·.'h:i r~h C'Ftrrips ;-::J.. lllR'·:;:j mum 

pernalt.yof up t.o t.hl'ee(~) rnont.h e, imprisonment ShO,"R that it C(11Tt.PnJpiat,eq t.h" 

imposition of ::t sent.enoe of imprisorllTlPnt of i{P t.O l-.,hn·"'p{:'\) nlf)Jd:h~: nIl 8n .~ih~.P!lt. 

defendant. in an appropri.at.p casp. 

, 

hi.s . arrest ()l~ :=Jdjollrn .proceedina:son C'fll'lrli.tjems. 
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In case t.he ideR 0 f the Cnurt pass i.n£! sent.e] 1('£':" LIl t.1 \0 ;~.IJserj(~~e n f i1. 

~c1efendant. rn8)~ alarm some penp] e, :i t. must. ll('- poi nt pd out. l,h;'1t- sef."i' j nn '12 (b) cd. t hp 

SllmmaryProceed.i.np,'s Act 19f)7 ~~,nd spc'i:.lnns 1.5(1) And'17(1} Ill"' t.lif:>' lin,l.ted h:in~d(:ln 

edition, parR 3:11. 

[A'lrt;e Carbon-Wai;erf.ieJd [19601 2 (yO 188 at; p.5()g t,he (:""1'i p,tnt,f'rl : 

"It is, more()ver, to be observpd that in thj ~" ('O\I1)l.]·.\~ !:.hel:p 8re (':8se!"~ I 

"admi.ttedly most exceptional, 1Jl ,· ... hieh a man acc'.lIsf~d of TT1i p,demeanour Inr~~' 

"he tried and scmtenced in hi.s "bsence : see Rex v /!r'mne (U)O(;) 70 .1.1'. 
"472, and section 15 of tlJe fvlagistrat.eR Courts Act. :I ~):)~~'" . 

{Afi th tbp abol i tion Df the distinction het'h'een fe Lonipp, and Tlli.~.del11e8nOl.ll'S In 

En.g;l?nd b~~ thp Criminn.l l.,ahl Act, J9G7 (UI\.) , the "rl.iSCT'ptinn .in thp Court". 1".0 prn('Pf"cl 

d 'j I'd "·1' j' 1 Ascrl )ec a~ R mIl:.. empanollr nOH G Iso npp ... les t.o 1".10 1T1:·' 

In the oasp of R V.JOllAR (No.2) /1.9721 2 JIll WI' 731 dp<':ir'ipr] "ft,,,,.. thp 

enactment of the Criminal Lat-J Act 1.972 (11\,) 1 thn d.efendant I·.'iln I-JPS (·hF.\]'~tE'd l·::ilh 

counts of fraudulen1. c.onversion and rnnspi rRCY ele 1:i her-atpl.;.·· jllmppd bB.i 1. r1.11ri ng 

sentenneo. in his "bsenne t.n S year's j mpr i SOIlTllPnt. for fr:~u(h den j. C(!llV"Pf"S i elll A.nd 

" 
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3 yea.rs imprj sonment for c.onspj rae;,-·. I'lan;" mont.hs :La tel' the de fendDT11" h'FlS t.rac'pd 
" 

t.o Denmark from ~·!bere he h'as e7\:"Lradi. ted hach: Cn r~n0.:1:-1.nd. 

conviction find sentenc(;('! 

st.a.t.ed t.hat t.he trial .Judp;e had a discret .. i on to c,:cmt.i.nuf:- h"-j tit thp. t..ri~'ll in U1P 

his discreti on properly. 

J. bavH referred 1".0 the posi.tion in NehT ;!.pa1.8nd and mcr'p p;lrtlC'1.l1arLy "in 

England t.o shen'] thRt, thfO' discretj on vest.ed 'j n i-,hp Court-. to procppd \"i 1-.h t.hp tr"j H 1 

of a defendant, then (Jonvjct him as t.ile f'ase IIl8.Y be, and s0nt,f:~n('p him i.tl h'i s 

a.bsenoe is not sOnIeth:ing unique to Lh.is count.r;-;.' as to (JRUSP ~.~n~,' lUldtlP alarrn. 

Coming back nOt.,] to tbp first grOl.ll1cl of 8ppeal t the on 1 y rFa~;(m !,r ,jYF.'n f't)I' 

thR appellant.'s failure to compl;'71,ri·th hjp, SllllllTlOnS requ.lr.in.!1 1lim t.n ;:-lpppar 1:lf~f()r(~ 

th8 Court on 1. ()..-_~toher 8.8 a. If.?su.lt. of i.;hich hp di.d not lnloH that. his C:":"LSP "'38 

adjourned to 13 Deceniber ,-,la.s because hp nvprlool,po 1"0 do Fn. ThRi" is not H 

sufficient 'rf:~ason to ~Htj sfy tryi.s COllrt·. Lila!". thp trial ('i8U:isl ]"":'\.1'.(> :c.hnu.l.d 

exercised h.:i s rli,Rc~r0tion in FI l.JA;'\~ nt.hpr thHn he did. R.lsn 

advanced to demonst.rate that if t.he appeLLant. ha.d 'been prpserri- :1.1: his ~.P'Jyl PTlr't:> 

a lesser penal. t.y HOllld havE' been imposed .. 

The pvidence Hdduced b;.r the pol.iee to prove t.he dV'll',!1;P ('oypred h~:- thp fi rst 

Has Fllmost the same as thp number of pRssen~ers the apeJ.J,"nt.'s. hllf.'. hln!=-~ l)prmit,.1".ed 

to carry. lIds t.Jas. tl.18[,pfore not. a minot' blrt. a serious (,~SP nf ()vpr1.f)8di.n~. Th~:;, 

(; 
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appellant's nUmpI'01tS previous traffic) conv:ict ions also EJ1Clh' tll:-l.-r 1](-' i::-~ 2. T~pr.'3(!n 

" 
Hithout any respect or proper n:~p:ar'd for' Cl\ll' t.r'8 ffic 1 FI1:'·iS. 

Given those oircumstanc.es, J aIll of the yje~,J t.hat. eYF'n if lJ!(" appel.lnnt. lwcI 

heen present at his sentence the tearnAd NR,g'j.strate HOl.del st.i.1.1 have i.!HpoSF~d lhp 

sentenceS he passed. T am als() of Lhe \-jel.J thai. t.he !,'lagjst.ratp did not P1T .in 

the exercise of hi.s discr8tion and. no m:i sCRrriag'E.! of ,just.icE" flc('urTed. 

h'S .. S unahle to comply ~.;ith his second SIJllllIJOnS requiring; his :-:tppearan:':-~f~ before tlw..> 

Court. on 19 November hecRuse he h'3R sick and a.s H rARtilt. llP did not k.nnh: th::\t ld Co, 

case had heen adjourned to 1;1 Uecpmher 1·:hen he T';88 seni'.pncec1 t.o nne mon !.II. 

on Ul November at thp FaJeJatai Hr"ai t:.h C'pnLre T·.;a5 produced for' t .. h(.~ 8ppF'lJant.. 

ThAt. report states the appeLlant had H sever'p hpHdacllP, cou,fthi Il,e; n Jot and Fa~~ 

tvl'H:~ezin12: T"lhen b.reat,hin.~. He hH.d chesl~. I18'Ln, ;"l fevF,'r, painful j0intF., numbnpss , 

appellant refl.lsprl. Ik' Has prE'scril)pr] SOITlP nH'~dicat.i.on inr:'ludilJ£: 8sp'irins and 

amoxicillin anti.biotics. 

improved" . 

And sentpnc;ed the a.ppel.Jant. to (lrle lIlorrl.h ].mprisonmenL in !ti~.:.: ;:1hs(~1.Y_'P. 

sent.enoE" Tva.!='. mnde roncl1rrPlTt. h'it.h thp nther ~,8nt.enc:~p of onf'> mont.h i mpr:i ~.nJ)m0nt 
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.imposed in respect. of the other overJ()Hdjn.~ charg;f:'-'. I.n t.h(::,> [.~n[(.l.ish case nf H v 

ifOl'<son (.1982) 71 Cr.im. IIpp. R . .172 "hich Has ('onc';,rned nj til an Il.ppeal 'E,Rinst 

conviction, Uriffitlls L.T in dc-d,l vee] n,9: thp jlldgment. of t.h(~ L'ourt of J\ppea.l sa j,el 

at p.179 : 

"In an 3I)propriate case, t.he .Judge ha.R a discretinn to continuE' R t.rip:,J. 1.11 

"the absenoe of one of' the accused thr()1lg1: j.Unes,c..~. Th.is is n disc'retion 
"~.,;hich ~"e Houle!. expeot to' he sp8.r.in.~ L.v e;';en.~j ~.ed ;:-tnd. ne':pr if t:hp 
"accused's defence eould. be prejud-iced'h;; hjs a.hs(~'nc·f;'''' 

On the authoril.;·{ of t.hat case, /\rchbold (',['iminal PJeadi.n.~~:s, j~vi..dpn('(' :lncl Pr::Jeti,c>' 

'l:ird edi tiDlJ st.ates a L para :345 : 

"Trj a1. .furl.!:!8s havA H discretion to {~on t. 'i nl Ie- thp t r i..'ll .j 1'1 1 hf' ;:'-1 hSPI1('lC' (. ~.' :'-1 

t'defendant td'len that. absenoe if:-: CHus(:,:d h,\+ thp dc·'fpndr-ul r J s 1.1:1 n(·""s!",. SII,',1l 
I!a diseret.ion 1.J],11 al"t·rays be sr)"':11'in.e;J,v eXC'l'Ci.C:·:F'f". :lnd ne':er if lh·:" 
"accused' Po defence could he pre:illdj CP(J b:,,~ h"i.s ,'1h~'::'Pi let·," • 

lrnust sound a, t..;ord of r;al.1t.i.on here. '1.'110 r"l("'si.tion ·i.n hlp~,t.el.~l~ S"'\ln(H~ is !IOt". (~~,If-',9r~ , 

di.sel t:-tion is restrict.ed. on.ly· to casps pn(~(lmpasspd. hri.tJdll t.hp tpl'ms of sf..~ct:i()n 

'12(:,) of the Crimi.nal Procedure Act 1872. 

position feJl' the pllrpose of ,q;a.ining SOHlP .U"llidance n~, t.o 1.11(' e~,:.pr(~i.sp of thp 

. <::ourt's d.iscretion under sect.ion '12(h) \'.'h(~re a defRlyhnl: if'; nhsf'nt: renin il'j~. Lri.:1 i 

or sentence duE' 1',0 i]] ness. 
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appellantls ilJness ""as not a ,factor tA\;;:e-n into cOllsjdpr8i ion \..-])en t.hp tr]a] 
r 

that. (la;.~ convicted a.ncl sentenced the'-' appf~llant in his a.hsl?flCf'. 

have been pa.ssed even .i.f t.hp appel.lant had been presr:-nt. a I'. hi9, sentf"'lK',P. '.["1,', lu'1p. 

if t.he appellAnt. ',a.s present. Ne:it1"IPI'" has it. bppn ShOhTI thAt, t,];-? appp.1Jarrf·.',s 

posi t:.ion H2.!=; i. n an;<r- l,;ay unduJ.y pre.jlldi cpd bf?cru.1sP of his n.bspnc-p 1:.hr()u~h i .lll1p~:s 

Hhen sentencp ':oJ'8.S pa.ssed. 

pa.ssed on the chRrg;e to t-Thich t.he second .uround of a.ppeal r'pl.al·,ps h:;-::\S 1l\.":lde "!:e) 1."'1.11".1 

l;hi.ch the fj rst. ground of appeal rei ates. 

appe.11ant to mahe enquiries as to hl'hnt had happened h') hiy, (:ns~~~ C'H.llp:d on 

19 November h1hen he recovered. from his'·j .1.l.nAss b'JO da);,s 18. Ler i s '·:;YlTlpt.om~~i:.i ("'; l:f 

his could not ca.rp. less attiturlp tOh.'Fl.rd.'? 01W , . 
~ L1~. 

rn.l!fl(~rOllS previo\ lS traffic; C'onvi ction~. 

at-r.empt to find out, he toJ'Ol.iJri havp di snoveT'pd thRl" ll"i Po (:<1SP IlFl.d beef! fuj.~·tJH'''T 

ad,journed to 1 :·l Decemher and. so prep:·'l.l'e h.i OIRe.l f Hcconiin,r:! I.~~. 1'11l1 l'l(~ ~,;:1I('1) Hi .tf:-~Il1~)t" 

h'as m8.de. On the basis of thp. authnrit .. i(~s cd teel, J hove 8]8n ('O],[)(" in thp "",'1.17'1"": 

that absence t.hroup;h .i .l.l.ness of a c.k'fendant dops not:, nr'p-:'\-enL 8 \!n~is1·.I·nt.e .in :'1n 

~ appropria.te case from proceed.ing Hi.th t.h(:~ triA 1. and pa~:s ~,pnt.(,lX~p under F;pcti em 

case recalJ.8d so that he mar he respn1.p:rlc·'pd i.1J hi.s prp~,F~nc:t:'. 

~,) 
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As to the thi rd and finaJ ~round nf appPH_t 1 n:::lJn.ely, !~.hat. the SE'iltp.ncp of' 

" one month imprisonment is manifestJ.;,,- exc-p.ssive, 1 am of thp \cj P\.J thnt- in aLl tlv:. 

circumstances I and given the appeallnnt I S 111.1nleI"Ol.l5 pre-viOl]S t.'''.'1. t'f-j C' ('ollvict i,ons. 

the conourrent sent.ences of one mont.h imprisonment on PRell of 1-,he th"O (~hRr,£!?f'. 

ag'a.inst the appellant t.Jere not manifestly f~XC0Rsi.ye. 

For all those reasons the appeal is die;missecl. 

Ir:~ ~./~~-·· ... ·.;-":'7~ ...... . 
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