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The essential facts alleged in this case may be briefly stated. The 

plaintiff and the defendant are t .. o commercial trading banks .. hose principal 

places of business are in ~·Iosco .. , Russian Federation. Both exist under the 1a .. s 
t 

of the Russian Federation and are legal entities under those 1al<" capable of 

s·&imi and being sued. Pursuant to an interbank loan agreement daLed H April 

1995, the plaintiff advanced the sum of US$1.5 million t.o t.he defendant. Of that 

SUIIl, the outstanding principal sum of lJS$48(i, 154.96 plus accrued intRre"t remain 
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oHing by the defendant to the plaintiff. 

The plaintiff believes that an international company registered as such in 

We,;tern Samoa and carrying on off-shore banking busiIless here holds funds in 

Western Samoa and/or Austria in Europe on behalf of the defendant. For 

convenience I will hereinafter refer to that international company as "X 

company". So the plaintiff commenced proceedings in Western Samoa agaihst the 

defendant in September 1995 by filing a Slmlmons and statement of claim. At the 

same time the plaintiff filed an ex parte motion for a domestic as well as a 

HorldHide Mareva injunction against the defendant, its banlters, agents or 

otherHise, and for an ancilliary order for discovery of information. An order 

to effect service of the sUlinnons and statement of claim on the defendant at its 
• 

principal place of business in the Russian Federation Has also sought in the same 

motion. In effect the Court granted the motion for a domestic ~Jareva injuncUon. 

The Court also granted an order for service of proceedings on the defendant 

out.side of jurisdiction. When t.he defendant failed to file a statement. of 

'\ defence or other resrxmse wi thin the period of 30 days aLLoHed to it t.o do so 
)~ 

after service, counsel for t.he plaintiff moved for judgment by Hay of formal 

proof and judgment Has entered accordingly for t.he plaintHf. 

After the entering of judgment, counsel for the plaintiff further moved for 

a charging order against all funds held by X company to the defendant's credi t. 
t 

It is one of 1~he terms of that charging order that. any funds held by X company 

SAould be transferred to the Registrar of this Court for satisfaction of the 

plaintiff's judgment. The charging orner Has gra.nted. Counsel for X company ha.s 

no'" informed the Court that her client does not hold funds in Hesterr> Samoa on 
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behalf of the defendant but in a foreign banl< and those funda have been frozen. 

The defendant has also filed a protest against t.he decision of the Court; granting 

the charging order. Essentially it says that the Russian Federation Central Bank 

had issued orders ·to the defendant. to transfer the funds it has in other banks 
• 

to the Russian Federation Central Banlt for the purpose of paying the defendant's 

creditors including the plaintiff, in the order of priority as defined under 

Russian laH. 

It must be said that the remedy of ~lareva inJunction, let alone a HorldHide 

Mareva injunction, is a verj-T novel creature in the leU" of this country. As I 

understand it, the concept of Mareva injunction :is still in the process of 

development under English laH, and that is particularly more so in respect of 

Hor ldHide Mareva injunctions. Wi. th those considerations in mind I Hill move on. 

,Turisdiction to grant Mareva injunction: 

The jurisdiction of a Western Samoan Court to grant a Mareva injunction may 

be found in tHO sources. The first is the Court's inherent jurisdiction to 

ensure that its judgments or orders are effective: see Hunt v BP Exploration Co 

(Libya) Ltd [1980J 1 NZUl 104; Leucadia National C:orporaUon v Wilson Neill Ltd 

(1994) 7 PI?NZ 701; Fitzherbert v Ji'aisanli.ier (1995) 8 PRNZ 701. The second source 

of jurisdiction is section 31 of the Judicature Ol'riinam,p- 19G1. Section 31 

provides 

"The Supreme Court shall possess and exercise all the jurisdiction, poHer 
"and authority, Hhich may be necessary to administer Llle laHs of Western 
"Samoa" . 
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In Beddaw v Beddar¥ (1878) .9 Ch. D. 89; Sir George Jessel MR stated at p.93 
" 

"I have unlimited power to grant an injunction in any case ",here it would 
"be right or just to do so; and ",hat is right or just must be decided, not 
"by the caprice of the judge, but according to sufficient legal reasons or 
"on settled legal principle". 

The question then is, in what circumstances would it be "fair or just" to grant 

an injlmction. Obviously the Courts in other jurisdictions have decided that 

circumstances in which a defendant may dissipate, secrete or remove his assets 

in order to frustrate or render less effective a judgment or order the Court may 

make or has made, can be the subject of an injunction, a ~Jareva injunction. 

Basis of jurisdiction: 

It is no", clear that the basis of the Mareva jurisdiction is to restrain 

a defendant or debtor from dissipating, secreting or removing his assets in order 

to frustrate or render less effective any judgment or order made, or may be made, 

by a Court against him. In Mareva Compania Naviera Si1 v International 

Bullrcarriers SA, The Mareva {1.980] 1 All Ell 213 which is the case from which the 

name of the new remedy is derived, Lord Denning ~m stated at p.215 : 

"If it appears that the debt is due and owing - and there is a danger that 
"the debtor may dispose of his assets so as to defeat it before judgment -
"the Court has jurisdiction in a proper case to grant an interlocutory 
"judgment so as to prevent him disposing of his assets". 

And in Polly Peck InteITIationa.l v Nadir (No.2) [19921 4 All E R 76.9 Lord 

Donaldson of Lymington MR at p.785 : 
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"So far as it lies in their pOHer, the Courts Hill pot penllit the course 
"of justice to be frustrated by a defendant taking action, the purpose of 
"Hhich is to render nugatory or less effective any judgment or order Hhich 
"the plaintiff may thereafter obtain". 

It is nOH also clear that a Mareva injunction may be granted before or 

after judgment. These are referred to as pre-judgment or post-judgment 

injunctions. 

ExeI~ise of jurisdiction: 

A Mareva injunction, whether domestic or worldwide, is an equitable remedy. 

As such, it is discretionary. On U,e basis of English and Ne", Zealand 

authorities, I would suggest the following approach to be adopted by the Court 

",hen dealing Hith a motion for a pre-judgment domestic ~Jareva injlUlction which 

applies to assets Hithi.n jurisdiction. 

(a) Does the plaintiff have a good arguable case against the 

defendant? See for example Rasu I1ari tima SA v PerusahBlID 

(Pertamina) [1977] 3 all E R 324 per Lord Denning ~JR; 111ird Cbandds 

Shipping Corporation v Unimarine SA [19791 2 All E R 972; per 

Mustill J p.975 and Lord Denning MR p. 984; Wi1sons (N'2) Portland 

Cement Ltd v Gatx-Fuller Australasia pty 1,td [19851 2 NZlR 1.1 per 

Hillyer J p.21. 

(b) Does the defendant have assets Hi thin the jurisdiction and there is 

a serious risl, that he Hill remove hi.s assets out of the juris-

diction or dispose of them ,;ithin ·the jurisdiction in order to 
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frustrate or render less effective any judgment the plaintiff may 
" 

subsequently obtain against him : see for example l'fareva COI1Ipania 

[1980] 1 All E R 213, per Lord Delming NR; Wilso1JS (NZ) Portland 

Cement v Gatx-Faller Australasia P(;y Ltd 09851 2 NZUl 11 per 

Hillyer J (IlC); Polly R:'Clr I1Jternat.ional v Nadir (No 2) /19921 4 All 

E R 769 per Lord Donaldson of Lymingt.on HH. 

(~) As for the approach to be adopted to an application for a post-judgment domestic 

Mareva injunction, I think the Court Hould only have to consider Hhether the 

defendant has assets Hi t.hin the jurisdiction and Hhether t.here is a serious risk 

that the defendant. Hill remove those assets out of the jurisdict.ion or dispose 

oJ; them Hithin the jurisdiction in order to frustrate or render less effective 

the judgment the plaintiff has obtained against him. But as for ·the approach to 

be adopted to an application for a HorldHide l'lareva injunction, Hhether it is 

pre-judgment or post-judgment, English 181< in this respect is still very much a 

develop:lng area, and I think it Hill not be Hise to suggest an approaoh for the 

·l exercise of the exercise of discretion in the HorldHide ~Iareva jurisdiction at , 
..... "'-,,'" 

this stage. That is particularly more so, as the issue Has not. argued in this 

case, and 1'Iareva relief is in a stage of infancy in this Coulltr,\'. One t.hing 

\;hioh can be st.ated ,;:i th confidence at this stage is that the requirement of a 

good arguable case against. the defendant also applies to an application for a 

pre-judgment HorldHide l'1areva injunction. 

Worldwide Mareva Injunctions: 

In the late 1980' sand .1990, the EngHsh Court of Appeal in a series of 

important cases established and developed the Court's jurisdiction to grant a 

6 



'. 

worldwide Nareva injunction Hhich applies to assets outside of the jurisdiction . 
• 

In Babanaft Internatiollal Co S.A. v Bassawe {19901 1 CIJ .13 Hhere the Court Has 
• 

concerned Hith a post-judgment worldwide Mareva injlmcLion, Kerr LJ said at 

p.~8 : 

"I therefore proceed on the basis that in appropriate cases, though these 
"may well be rare,there is nothing to preclude our Courts from granting 
"~Jareva type injunctions against defendants which ext,end to their assets 
"outside the jurisdiction". 

Neill LJ in the srune case said at p,39 

"I run satisfied, hOHever. that the Court has jurisdiction to grant a 
"Mareva injunction over foreign assets, and that in this developing branch 
"of the la\<! the decision in AsiJtiani v KaslJi [1987] Q.B. 888 may require 
"further consideration in a future case". 

In the next case of Republic of IlaiU v Duvalier [1990] 1 Q B 202 Staughton LJ 

afLer refering to the judgment by Kerr tnT in Bahallaft's ease said at p.215 : 

"For my part, if the point had not been eoneeded before us, I would have 
"agreed with the view expressed by Kerr LJ, for the reasons given in his 
"judgment, that there is jurisdietion Lo grant a Mareva injtmction, 
"pending trial, over assets I~orldwide; and that cases "here it Hill be 
"appropriate to grant such an injunction will be rare - if not ven, rare 
"indeed" . 

And in Derhy & Co Ltd v Weldoll (Nos 3 and -1) U 990 1 .1 Gil 65 Hhere the Court \-las 

again concerned with a pre-judgment world"ide ~'lareva inj,mction, Lord Donaldson 

of Lymington ~1R said at p.79 : 
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"In my judgment, the ke;v requiremen"t for an;v mareva injunction, whether or 
"not it extends to foreign assets, is that it snaIl accord Hith the 
"rationale upon Hhich ~lareva relief has been based in t.he past. That 
"rati.onal, legitimate purpose and fundamental pl'inciple 1 have already 
"stated, nrunely, that no Court shou] d permi. t. a defendant to take action 
"designed to fl'ustrate subsequent orders of the Court. If for the 
"aohievement. of this purpose i.t is necessary to malte orders concer7dng: 
"foreign assets, such orders should be made I subject, of course, to 
"ordinary principles of interna.tional ImJ". 

Neill LJ in the same case said at p.93 

"It seems to me that the time has come to sta.te wlequivocally that in an 
"appropriate case the Court has poHer to grant an interlocutory injunction 
"even on a Horld",ide basis against any person ,"ho is properly before the 
"Court, so as to prevent that person by the transfer of his property 
"frustrating a future judgment of the Court". 

,\hd finally, in Derby & Co Ltd v We.ldon (No 6) {l.990] 1 rvLR 1139 Dillon LJ said 

at 1'.1149 

"The jurisdiction of the Court to grant a Mareva injtmction against a 
"person depends not on territorial juri.sdiction of the English Court over 
"assets Hithin its jurisdiction, but on the umlimited jurisdi.ction of the 
"English Court in personrun against any person, ",hether an indi.vidual or a 
"corporation, Hho is, under English procedure, properly made a party to 
"proceedings pending before the English Court". 

This last passage from the ,judgment of Dillon LJ, in my vie"" clearly brings out 

the true equitable basis of the jurisdiction exercised b.v the Courts in granting 

HOI' IdHide ~lareva injtmctions. It is often said that equity acts in pel'sonalll. 

A ~lareva injunction, ",hether domestic or Horld",ide, is an equi table remed.Y and 

therefore applies in personrun. That means the injunction is addressed Lo the 

defendant as a person, notHithstanding ",here his asset.s lIlay be located, ordering 

him to do something or to refrain from doing something. Sanctions against 
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disobedience Hould be contempt of Court or the defendant being debarred from 
" 

defending proceedings. 

• I am of the vieH that our Courts have jurisdiction to grant HorldHide 

Mareva injunctions. That jurisdiction is derived from ·the Court's inherent 

jurisdiction or section 31 of the Judicature Ordinance 1961. The real difficulty 

in this area is hOH the Court is to exercise its discretion. Safeguards for t.he 

( -_) position of the defendant and third parties are an important consideration in the 

exercise of the discretion. I need not go into those maLters in this case. But 

a diligent la'''Yer Hill find them all in the English cases I have cited. 

Exercise of discretion: 
• 

It appears to me that the principal authority that the plaintiff relies on 

. 
in its application for a HorldHide Mareva injunction is the Republic of Ha.it.i v 

Duvulier [1990] 1 Q B 202. Having carefully considered that case, I am of the 

vie", that it is not directly relevant. What was involved in that case was that 

the plaintiff initiated proeeedings in France and then sought interim relief in 

England by Hay of a pre-judgment HorldHide Mareva injunction and an order for 

discovery of information. That the English Court granted the relief sought HaS 

made possible by the fact that England has domestic legislation in place in the 

Civil Jurisdiction and Judgments Act 1982 Hhich applies to England the provisions 

of the Brussels Convention on ,Jurisdiction and the Enforcement. of .Judgments j n 

Civil and Commercial ~latt.ers 1968. And both England and France are Contracting 

8.tates to the Brussels Convention. 1 t also appears to me from the relevant 

provisions of the Brussels Convention cited in the Eng] ish cases that they 

provide for an element of int,ernatjonal reciprocit,y and oooperation arnon@;st the 
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Contracting States to the Convention, 

This case is different, even though there may be a similartiy in the motive 

of'the present plaintiff in seeldng relief in the Westc)'n Samoan Court and the 

motive of the plaintiff in DuvaLier's case in seeking judicial assistance in 

England in respect of an action initiated in France, there is a marked difference 

between the tHO cases. This difference between the two cases is that the present 

plaintiff has commenced his action in Western Samoa and sought a world",ide Nareva 

injunction from this Court. There is also no Convent.ion, such as the Brussels 

Convention, bet.ween Western Samoa. and the Russian Federation, or a statutory 

regime whereby the Western Samoan Court is given jurisdiction to grant. interim 

r.elief, such as a domestic or Hor IdHide Nareva injunction, in respect. of an 

action initiated in the Russian Federation. On this point, I ",ould refer to the 

judgment of Lord Diploc\{ in the case of Sis/dna v Distos Compania Navie.ra S.A. 

[1979J AC 210 which was decided before the application of the Brussels Convention 

to England by the enactment of the English Ci viI JUl'isdiction and ;rudgments Act 

J 1982. Lord Diplock made it clear in that case that a right to an interlocutory 

inj\illction is not a cause of action and t.he Court. has no jurisdiction Lo grant 

an interlocutory injlmction except in protection or assert.ion of gome legal or 

equitable right which it has jurisdiction to enforce by final judgment., That 

position has been altered in England by the 1982 Act but Western Samoa does not 

have similar legislation. 

In ROBsed v Odental Commercial Shipping (UK) LVi /19!JO/ 1 WLll 1.'187 the 

plaintiff made application .in England for a HorldHide Nareva injunction in 

SUPlxwt of an arbitration aI"ard that Has made in New' York, United States of 
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America. In the Court of first instance, Hirst J refused to grant the world",ide 

Nareva injunction sought by the plaintiff. He said : 

• "With regard to the application for a worldHide Hareva, the Court clearly 
"ha.s po",er (see Babanaft International Co SA v Ba.qsatne [19901 Ch 13) to 
"make such an order. If it was a case of enforcing an English judgment it 
"would have folloHed Babanaft. If it were an English arbitratIon al~ard 

"then it ",ould seem the same applies but this concerns the Act of 1975. 
"What has been asked is 1.0 enforce the awarrl in England and Wales and 
"I am not persuaded to enforce a Ne", York arbitration award beyond England 
"and Wales. The appropriate Court is the NeH Yorl< Court, or the foreign 
"Court where aSRets are to be fOlmd and therefore I will not. narry this 
"order beyond the jurisdiction. I Hill ho"ever order an affidavit of all 
"the UK assets", 

That passage is to be found in the judgment of the Court of Appeal in the same 

nase wherein the plaintiff's appeal from the judgment of Hirst J Has dismissed. 

In the Court of Appeal, Lord Donaldson of Lymington Mil in a judgment concur' red 

in by Parker LJ, distinquished Duvalier's case as "very unusual" and "very 

special" and said at pp 1388-1389 

"Where this Court is concerned to determine rights, then it Hill, in an 
"approp['iate case, and ce['tainly should, enforce i Ls OHll judgment by 
"exercising "hat, Hould be described B.8 a long ann jurisdiction. nut Hhere 
"i t is merely being askeo under a oonvention or an Act of Parliament to 
"enforce in support of another jurisdiction, Hhether in srbi tration or 
"litigation, it seems to me that. save in an excepLional ca,'3e, it should 
"stop short of making orders Hhich extend beyond it.s o"n territorial 
"jurisdiction" . 

• A little further on at p.1389 IUs Lordship continued 

"It seems to me that, apart f['om the very exceptional case, the proper 
"attitude of the English Courts - and, I may add, Courts in other 
"jurisdictions - is to confine themselves to thei.r o~,]n Lerritorial area, 
IIsave in cases in which they are the Court or tribunal Hhjc:.h determines 
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"the rights of the parties, So long as they are merely being used as 
"enforcement agencies they should stick to their o,",n. last," . 

It HaS those kind of considerations including the absence of any conventional or , 
s"tatutory regime for international reciprocity and cooperation beb.,een WesteJ,n 

Samoa and the Russian Federation in respect of judicial proceedings, that 

influenced this Court to refuse the HorldHide ~1areva injunction sought and 

granted only a domestic injunction. After all whaL the plaintiff has done is to 

try to litigate in Western Samoa a cause of action that had arisen in the Russian 

Federation and then use the Western Samoan Court as an enforcement agency for any 

judgment it may give in favour of the plaintiff in order to obtain Horldwide 

relief for the plaintiff. But there is no connecting factor betHeen Western 

SAlIIOa and the cause of action, unless, it can be argued that the fW1ds Hhich is 

tl,e subject matter of the dispute '''ere held in Western Sallloa and thus provide the 

necessary conneci:.ing factor. Hm,,;rever thi R issue Has Ilul argued, and therefore 

I express no conclusive vieH on it. In any event it is nOH clear that there are 

no funds held on the defendant's behalf in \;es1;ern Sallloa. 

Worldwide charging order: 

The plaintiff also sought a HorldHide charging order on any funds held by 

X company, Hhich is registered in Western Samoa, in any other country, For the 

reasons already given in refusing any Horldwide ~lareva injunction, I think the 

<charging order should be limited in its application onl.v to "11)' funcls held for 

the defendant in Western Samoa. In fact it is not elear at this st.age whether 

in Western Samoa there is MY jurisdiction t.o grant a l.Jorld"ide charging order 

on a defendant's assets as thel'e is ,jurisdiction for a '<or Id"lde ~Iareva 

inj1.U1ction. AnoLher important. aspect of the Horldwide charging order by the 
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plaintiff is that it effectively seeks to transfer any funds held b)' X company 

for the defendant in any other country to Western Samoa. 11Li.s is a major 

asslmlption of jurisdiction. HOHever there seems to be support for it in Derby 

&.Co Ltd v Weldon (No 6) [J990] J WUl J139 in relation to a Horld,;ide ~Jareva 

injunction. It was emphasised in that case that orders for the transfer of 

asset.s from one foreign jurisdict.ion to another, or' Lo restrain t.he transfer of 

assets from one foreign jurisdiction t.o another, or to return to Erlilland assets 

from a foreign jurisdiction, are highly exceptional orders. See also Dic'eY & 

Harris: The ConfLict of Laws 12(;h ed, vol. 1, p • .193. 

TIle Case of Choice Investments Ltd v Jeromaimon {1981] 1 All Ell 225 cited 

for the p1ainti ff Has concerned Hi th a garnishee order issued by an English Court 

against an English bank situated in England to attach the bank account of the 

judgment debtor i.n the English banI, in satisfaction of an English .judgment debt. 

There Has nothing HorldHide about that garnishee order and the case is no 

authori ty for a claim for a wor1dHide charging order. This case Has also decided 

before worldHide relief by Hay of a ~lareva injunction Has born in the laLe 

1980's. 

I am therefore of the vieH that. the charging order granted in this case 

should apply only domestically and not HorldHide to am' funds held by X company 

for the defendant in a foreign cowlt.ry. 

Discovery: • 

A mot.ion or application for a ~lareva injwlction is usually accompanied by 

an application for disoovery of documents or infonnation rep:arding the 
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defendant's assets and their ",hereabouts. The Court J S jurisdiction to order 
r 

discovery is Hell-established. HOI,ever, in an application for discovery "hich 

concerns documents or information held by an international company carrying on 

business as an offshore-bank in Western Samoa, counsel must be prepared to 

present proper submissions regarding the secrecy provisions of the off-shore 

banking legislations which are \'estern Samoan legislati.ons. 

Service outsi.de of .iurisdiution: 

Rule 28 of the Supreme Court (Civil Procedure) lrules 1980 provides for 

service of proceedings out of jurisdiction. Sub-rule (:[) of Hule 28 provides : 

(1) A summons may be served out of Western Samoa, by leave of the 

Court, -

(a) Where the cause of action or some material part t,hereof has 

arisen in Western Samoa; 

(b) Where the SUbject-matter of the action is property situated in 

Western Samoa. 

Now neither the cause of ac·tion for this case, nor any material part of it, had 

arisen in Western Samoa. The cause of action arose out of' an interbank loan made 

in the Russian Federation between the plaintiff and the defendant. So sub-rule 

(1)(a) of Rule 28 does not apply. Secondly, in the affidavits filed in support 

of the exparte motion for a ~Iareva injunction, the plaintiff asserted the belief' 

that X company, "'hieh is registered under the laHs of Western Samoa, ho1,ls flUIds 

in West,errl Samoa on behalf of the defendant. Since the Court made the ord,~r for 

service of procee<:lings on the defendanL outsjde of jurisdiction, X COmpEl.r1Y 
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through its counsel, has informed this Court that i L does not hold funds Hi thin 
r 

Western Samoa for the defendant. Counsel for the plaintiff has not been able to 

offer any evidence to contradict Hhat X compan.v says. So sub-rule (1) (b) of nul e 

28'does not apply. In other Hords the order for servi",e of proceedings out of 

jurisdictions on the defendant should not have been made. '1'h'" onl)' basis (m 

which service out of jurisdiotion might have been ordered is now shown not to 

exist. 

There are two other relevant matters of great importance Hhich have not 

been argued but are most important parLicularly in vieH of the indication from 

counsel for the plaintiff that the present motion for a HorldHide Nareva 

i~junction is likely to bs the forerunner of many more similar motions in the 

future Hhich involve foreign defendants. Those tHO mat LeI's are the questions of 

forum conveniens and forum non conveniens. T deal fi est Hi th the question of 

forum conveniens as it is closely related to the question of servioe of' 

proceedings out of jurisdiction '"hich is presently unrier discussion. 

Rule 28 of the Supreme Court (Civil Procedure) Rules 1980 Hhich relates to 

service of proceedings out of' jurisdiction is expressed in discretionary terms. 

Therefore the Court's jurisdiction to make an order for service of proceedings 

out of jurisdict,ion is discretionary. The cri terion for the exeroise of that 

jurisdiction is forl1m conveniens, that is, service of proceedings out of 

• 
jurisdiction ",ill only be permitted if the Court is satisfied that West''''n Samoa 

-is clearly the IIIOSt appropriate forum in the int.erests of the parties and the 

ends of justice for trial of the action. In determining Hhat is clearly the most 

appropriate forum, the fundamental principle to he applied is Hhich forum the 
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case can be suitably tried for the interests of the parties and the ends of 

justice : see the .iud.<lment of Lord Goff of Chieveley in Spiliada Mad time 

Corporation v Consul.ex [,td [1987J 1 AC 460, P]J 480-483. At page 180 Lord Goff 

said : 

"It seems to me inevitable that the question in both groups of cases must 
"be, at bottom, that eX}lressed by Lord Kinnear in Sim v Robinson 19 R 6(;5, 
"668, viz, to identify the forum in which the ease can be suitably tried 
"for the interests of all the parties and for the ends of justice". 

The two groups of cases referred t,o in that passage are cases of forum conveniens 

and forum non conveniens. And at p.482 of his jud.<lment l1is Lordship I-Ient on to 

say 

"The key to the solution of this problem lies, in my .judgment, in the 
"underlying fundamental principle. We have to consider ,,,here t.he case may 
"be tried suitably for the interests of all the parties and for the ends 
"of justice". 

'.) And at 1'.483 lIis Lordship continued 
''''''-'''''' 

• 

"But the underlying principle requires t.hat regard must. be had t.o the 
"interests of all the part.ies and the ends of justice; and t.hese 
"considerations may lead to a different conclusion in other cases". 

All the other members of the House of Lords presidill!l in the SpiLiada case 

concurred in the jud.<lment. of Lord Goff. 

The question of forum COIl I'enj ens , or more accurately, appropriate fonml, 

would arise where a plaintiff who has commenced proceedings in Western Samoa 
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applies for leave to serve those proceedings out of jurisdiction on a foreign 

defendant. Here the burden of proof that leave be grant.ed for service of 

proceedings out of jurisdiction rests on the plaintiff Hho is seeking leave, and 

tne plaintiff must ShOH clearly t.hat West.ern Samoa is t.he most. appropriate forum 

for trial of the act.ion ; see p.481 of Lord Goff's judgment. in 8piliada's case. 

As to the factors to be tal",n into consideration in the exercise of the 

Court's jurisdiction Hhether t.o grant. to the plaintiff leave t.o serve proceedings 

out of jurisdiction, some of those factors Here stated by Lord 'vilberforce in 

AlOin Rasheed Sl1ipping Corporation v i(urmit insurance G'o {1984] I JlC fiO at p.72 

Hhere he said : 

"H.S.C. Ord.l1.4.1 merely states that given one of the stated conditions, 
"such service is permissible, and it is stiIl necessary for the plaintiff 
"( in t.his case the appellant) to make it' sufficientlyt.o appear to the 
"'Court that the case is a proper one for service out of the jurisdiction 
"'tmder this Order' (r. 4 (2) ). The rule dORs not. stat.e t.he considerat.ions 
"by Hhich the Court is to decide whether' the case :is A. proper one, and 1 
"do not think that we can get Hltlch assi stance f1'olll cases Hhere it is 
"sought Lo stay on action started in this country, or to enjohl the 
"bringing of proceedings abroad. The situations are different : compare 
"t.he observations of Stephenson l .. J ill Aratr-d Potato Co. Ltd v Egyptian 
"/WlVigaf;ioll Co. ('11le AI ARlda) f/98/J 2 Dloyris Rep. Jlg, 129. The 
"intention must. be to impose 1l1xm the plaint.iff the burden of shoHing good 
"reasons why service of a writ cal1jrle; for appearance before an Eng;lish 
"Court, should, in the circuillstances, be p0l'mi t.ted UrX)n a fore_i gn 
"defendant. III considering Ulis question the Court mllst fBI", .into account 
"U,e natllre of tJle dispute, the .legal WId pr';'leU",,1 iSBues involved, such 
"quest.iQns as JocaJ jrnorvJ edge , av-a.iJabiLi t.v of h';t;nesses and their 
"ev.idence and expense" ("L1.alics mine). 

It must be noted here thCl.t in SI'.iliada'scCl.se, Lord Gorf remarked "t p . .-1RO of' 1,;,0. 

cited_, bears a marh.ed resemblance too t110 Twinc-.iples Hj)\l] [<·{'\Ilt!' ill l"orwl1 non 
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conveniens cases. Other factors h1hich may be t.aken into C'onsjderation in t.he 
" 

exercise of discretion are those mentioned b~' Lore! lJj ploch j n Amin Rasheed 

Shipping Corjxn"'8l:ion v Kur.m.it In.surance Co, llHlTlely, cost, deJH_Y, inconvenience 

a1\d "rhether the plaintiff Hill obta.in just.ice in the 8l.Lernst.ive forum. There 

may, of OOUI'se, be other relevant [a~tors, but it is not necEssary in this 

.judgment to go through all of ·Lhem. 

Forum Non Convenien~: 

I refer to the question of Forllm non conveniens because the defendant in 

these proeeedings has filed a protest to the decision of this Court. The 

question of fon.nn. non conveniens Hould a.rise Hhere seevice of proceedil1}.?;s have 

been effected on a defendant aml the defendant applies for an order to stay . 
proceedings as there is an available forum elseHhere, Hhich is the a.ppropriate 

forum in the interests of the parties and the ends of justice,!'of' trial of the 

acLion. So "herf,as the question of forum conveniens Hould arise "hen a plaintiff 

applies for leave to serve proceedings out. of jurisdiction, the question of [arum 

non eOllveniens hl'oultl arise hlhen a defendarrL \"ho has been served applies for a. 

stay of proceedings. 

In England it seems to be the practice that only a defendant Hho has been 

served Hi th proceedings Hi thin the jurisdiction, rather than outside of the 

jurisdiction, applies for a stay of proceedings on the .ground of fO['/JIlI non 

conveniens. In lhe absence of any \'iesLern Samoatl a.uthority, em the Ix)1nL, .1' am 

~)f the vieH that a defendant Hho has been served H1th proceedings out of' the 

jurisdi.ction may also apply for a stay of pt'oceedings rel;ving all ForllllI nOll 

conveniens, that is, there is a forum available els8\.Jhere, \vhich is the most 
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appropriate forum in the interests of the parties and the ends of ,justice for the 
" 

trial of ·the action. My reasons are these. An order "hich is ilia de ex parte for 

service out of jurisdiction is an order made \Vi thout having heard the other 

pal'ty, the defendant, on the question of appropriate forum for trial of the 

action. There is also the risk that the plaintiff may not have made a full 

disclosure of all the relevant information or issues. Or . there may be 

information relevant to the exercise of the Court's discretion, but beyond the 

lmmdedge of the plaintiff at the time of the applioation for service out of the 

jurisdiotion, ",hioh only come to the surface aften;ards and ",hich the Court must 

tal,e into consideration. For instance, the assets Hhich the pJaint.iff had 

believed exist Hithin the ,jurisdiction and is the subjeot of the proceedings, ma,l' 

turn out not to exist Hithin the jurisdiotion, as it has happened in this case. 

Moreover, if the real oonoern of our inquiry is to det.enuine "hat is t.he 

appropriate forum in the interests of the parties and the ends of justice, 

shutting out a defendant "ho has been served out of the jurisdiction, only 

beoause he resides out of the jurisdiction, from giving the Court informati.on 

"hich in his opinion may be relevant to that inquiry, ",ould not be consistent 

Hith the i.nterests of the defendant or the ends of justice. There may also be 

borderline oases, Hhere hearing the defendant Hill assist the Court to reach the 

right. decision Hith the appropriat.e degree of confidence. 

The basio principle in respect of the so-called forum non conveniens oases 

"as stated by Lord Goff of Chieveley in Spi.Uada Pfar.itime Corporat;ion v COllsulex 

fAn (1987] 1 AC 460 "here His Lordship said at p.476 : 

"The basic principle is that a stay Hill only be granted on the ground of 
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"forum non oonveniens Hhere the Court is satisfied that there is some 
"other available forum, having competen1; jurisdiction, Hhich is the 
"appropriate forum for the trial of the action, i. e., in Hhich the case 
"may be tried suitably for the interests of all the parties and the ends 
"of justice" . 

So it is clear that the basic criterion ,,,hich the Court applies in the exercise 

of its discretion Hhether to grant an application by a defendant for stay of 

proceedings is the same as the basic criterion applicable 1;0 an application by 

C'" a plaintiff to effect service of those proceedings out of jurisdiction. 
"""~-,,.j 

As to proof in forum non conveniens cases, the burden of proof rests on t,he 

defendant to shaH that there is another forum "hich is clearly or distinctly more 

appropriate than Western Samoa for trial of the action. Here proper regard must 

be given to the fact that leave has already been granted to serve proceedings out 

of the jurisdiction and therefore jurisdiction has already been founded in 

Western Samoa. The "connecting factors" Hhich the Court Hill 1001, for j n 

determining ",hether Western Sal1loa i.s the appropriat.e forulI, Hill include 

convenience or expense (such as availability of Hi tnesses), the lB.H governing the 

relevant transaction, and the respective places of residence or of carrying on 

business of the parties. There must be a real and substant.ial cormection beb,een 

the case at hand and West.ern Samoa. If at this stage the Court concludes that 

there is no other available forum "hich is clearly more appropriate for the trial 

of the action, then stay of proceedings Hill be refused. But. if the Court 

concludes at this stage that prima facie there is clearly another lUore 

appropriat.e fonHn for trial of t.he act. ion , then a stay of proceedings Hill 

ordinarily be granted unless t.here ar'e circumstances Hhich require t.hat it Hill 

nevertheless not be just to grant a sLay. One such cireumstanc8 is Hhere it is 
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established objectively by cogent evidence that the plaintiff Hill not obtain 
" 

justice in the foreign forum. For all this see pages 476-478 of Lord Goff's 

judgment in Spiliada.'s case. I do reconHllend to counsel that that case deserves 

to be read in full. 

What should now be done: 

I am now of the clear view that leave to serve these proceedings out of the 

(~) jurisdiction should not have been granted to the plaintiff. The reason is that 

the appropriate forum in the interests of the parties and the ends of justice for 

trial of the plaintiff's action is the Russian Federation. The loan agreement 

from which the cause of action had arisen Has made in the Hussian Federation. 

~o the proper laH of the agreement must be the laH of the Russian Federation. 

The relevant Hi tnesses, includirl!l any expert wi tnesses on the relevant Hussian 

laHs, must be in the Russian Federation. And so is the evidence. It Hill also 

be much less expensive if the case is tried in the Russian Federation than in 

'vestern Samoa. Both parties to this case also have their places of business in 

the Russian Federation. Perhaps it should be added that it is nOH also clear 

that there are no funds held on behalf of the defendant in Western Samoa. 1 run 

also of the vieH that cauti.on must be taken in allm,ing foreigners to bring their 

cases Hhich have no real and substantial connection with Wes Lern Samoa to be 

Lried in our Courts, especially Hhere there is no conventional or statutorj' 

reciproci t.y bet.Heen Western SfUnoa and the countrj' Hhere t.he cause of aci.;ion had 

arisen. If the plaintiff in this case, for some reason, cannot briqg his action 

• in the Russian Federation, then that is not, on i Ls OIm, a sufficient reason for 

using the lVestern Samoan Courts to try his cause of acti on and to enforce it. 
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As leave had been granted ex parte in this case to serve proceedings out 

of the jurisdiction, and service has been effected on the defendant, and judgment 

has been entered by formal proof against the defenda.nt, counsel for the defendant 

has asked the Court as to what should now be done. Th .. defendant. may nOH fIle 

motions to stay any further proceedings and to set aside the judgment by formal 

proof Hhich has been entered against him. If those motions succeed, then the 

defedant to furt.her consider Hhet.her to go on to apply to set aside the Nareva 

injunct.ion and charging order. I leave those matters in the hands of counsel. 

In viehT of what has been said in this ,judgment, counsel for the plaintiff 

may also Hish t.o consider what would be the least costly \,aJ' for the plaintiff 

to go about this matter nOH. 

.:.(~.~ ....... . 
~:;IIlJW _lilll:1'.lq;: 
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