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The essential facts alleged in this case may be briefly stated. The
plaintiff aﬁd the defendant are two commercial trading banks whose principal
places of business are. in Moscow, Russian Federation. Both exist under the laws
of the Russian Féderatior{ and are legal entities under those laws capable of
Pursuant to an interbank leoan agreement daled 11 April
1995, the plaintiff advanced the sum of US$1.5 million to the defendant. Of that

sum, the outstanding principal sum of US$486, 154.96 plus acorued interest remain



owing by the defendant to the plaintiff.

The plaintiff believes that an international company registered as such in
Western Samoa and carrying on off-shore hanking business here holds funds in
Western Samoa and/or Austria in Europe on behalf of the defendant. For
convenience I will hereinafter refer to that international company as "X

company”. So the plaintiff commenced proceedings in Western Samoa agaihst the

defendant in September 1985 by filing a summons and statement of claim. At the
same time the plaintiff filed an ex parte motion for a domestic as well as a
worldwide Mareva injunction against the defendant, its bankers, agents or
otherwise, and for an ancilliary order for discovery of information. An order
to, effect service of the summons and statement of claim on the defendant at its
principal place of business in the Russian Federation was also sought in the same
motion. In effect the Court granted the motion for a domestic Mareva injunction.
The Court also granted an order for service of proceedings on the defendant
outside of Jurisdiction. When the defendant failed to file a statement of

defence or other response within the period of 30 days allowed to it to do so

e

s?

after service, counsel for the plaintiff moved for Judgment by way of formal

proof and judgwent was entered accordingly for the plaintiff.

After the entering of judgment, counsel for the plaintiff further moved for
a charging order againgat all funds held by X company to the defendant’s credit.
I‘rf is one of the terms of that charging order that any funds held by X company
should be transferred to the Registrar of this Court for satisfaction of the

plaintiff's judgment. The charging order was granted. Counsel for X company has

now informed the Court that her client does not hold funds in Western Samoa on



behalf of the defendant but in a foreignh bank and those funds have been frozen.
The defendant has also filed a protest against the decision 'of the Court. granting
the charging order. Essentially it says that the Russian Federation Central Bank
had issued orders to the defendant to transfer the funds it has in other banks
to the Russian Federation Central Bank for the purpose of paying the defendant’s
creditors including the plaintiff, in the order of priority as defined under

Rugsian law.

Tt must be said that the remedy of Mareva injunction, let alone a worldwide
Mareva injunction, is a very novel creature in the law of this country. As I
understand it, the concept of Mareva injunction is still in the process of
development under English law, and that is particularly more so in respect of
wc;rldwide Mareva injunctions. With those considerations in mind I will move on,

,‘

Jurisdiction to grant Mareva injunctlion:

The jurisdiction of a Western Samoan Court to grant a Mareva injunction may
be found in two sources. The first is the Court's inherent jurisdiction to
ensure that its judgments or orders are effective ! see Humt v BP Exploration Co
(Libya) Ltd [1980] 1 NZLR 104; Leucadia National Corporation v Wilson Neill Ltd
(1994) 7 PRNZ 701; Fitzherbert v Faisandier (1995) 8 PiiNZ 701. The second source
of jurisdiction is section 31 of the Judicature Ordinance 1961, Section 31

provides :

"The Supreme Court shall possess and exercise all the jurisdiction, power
"and authority, which may be necessary to administer the laws of Weslern
"Samoa" ,
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In Beddaw v Beddaw (1878) 9 Ch. D. 8Y; Sir George Jessel MR stated at p.93 :

"I have unlimited power to grant an injunction in any case where it would
"he right or just to do so; and what is right or just must be decided, not
"by the caprice of the judge, but according to sufficient legal reasons or
"on settled legal principle”.

The question then is, in what circumstances would it be "fair or just” to grant
an injunction. Obviously the Courts in other jurisdictions have decided that
circumstances in which a defendant may dissipate, secrete or remove his assets
in order to frustrate or render less effective a judgment or order the Court may

malte or has made, can be the subject of an injunction, a Mareva injunction.

Basis of Jurisdiction:

It is now clear that the basis of the Mareva jurisdiction is to restrain
a defendant or debtor fromdissipating, secreting or removing his assets in order
to frustrate or render less effective any judgment or order made, or may be made,
by a Court against him. In Mareva Compania Naviera SA v International
Bullearriers SA, The Mareva [1980] 1 All ER 213 which is the case from which the

name of the new remedy is derived, Lord Denning MR stated at p.215 :

"If it appears that the debt is due and owing - and there is a danger that
"the debtor may dispose of his assets so as to defeat it before judgment -
"the Court has jurisdiction in a proper case to grant an interlocutory
"judgment so as to prevent him disposing of his agsets"”.

And in Polly Peck International v Nadir (No.2) [1992] 4 All E R 769 Lord

Donaldson of Lymington MR at p.785
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"So far as it lies in their power, the Courts will pot permit the course
"of justice to be frustrated by a defendant taking action, the purpose of
"which is to render nugatory or less effective any juddgment or order which
"the plaintiff may. thereafter obtain”.

It is now also clear that a Mareva injunction may be granted before or
after judgment. These are referred to as pre-judgment or post-judgment

inJunctions.

Exercise of jurisdiction:

A Mareva injunction, whether domestic or worldwide, iz an equitable remedy.
As such, it 1s discretionary. On the basis of Fnglish and New Zealand
authorities, T would suggest the following approach to be adopted by the Court
when dealing with a motion for a pre-judgment domestic Mareva injunction which

applies to assets within jurisdiction,

{a) Does the plaintiff have a good arguable case against the
defendant? See for example Rasu Maritima SA v Perusahaan
{Pertamipa) [1977] 3 all E R 324 per Lord Denning MR; Third Chandris
Shipping Corporation v Unimarine SA [1979] 2 All E R 972, per
Mustill J p.975 and Lord Denning MR p.984; Wilsons (NZ) Portland
Cement Ltd v Gatx—Fuller Australasia Pty Ltd [1985] 2 NZLRE 11 per

Hillyer J p.21.

(b) Does the defendant have assets within the jurisdiction and there is
a serious risk that he will remove his assets out of the juris-

diction or dispose of them within the jurisdiction in order to

[ ]
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frustrate or render less effective any judgmqnt the plaintiff may
subsequently obtain against him : see for example Mareva Compania
[1980] 1 All E R 213, per Lord Denning MR; Wilsons (NZ) FPortland
¢ Cement v Gatx-Faller Australasia Pty Lid [1985] 2 NZLR 11 per
Hillyer J (IiC); Polly Peck International v Nadir (No 2) [1992] 4 A1l

E R 769 per Lord Donaldson of Lymington MR.

As for the approach to be adopted to an application for a post-judgment domestic
Mareva injunctibn, I think the Court would only have to consider whether the
defendant has assets within the jurisdiction and whether there is a serious risk
that the defendant will remove those assets out of the jurisdiction or dispose
of them within the jurisdiction in order to frustrate or render less effective
the judgment the plaintiff has obtained against him. But as for the apprpaoh to
bé adopted to an application for a worldwide Mareva injunction, whether it is
pre-judgment or post-judgment, English law in this respect is still very much a
developing area, and I think it will not be wise to suggesl an approach for the
exercise of the exercise of discretion in the worldwide Mareva jurisdiction at
this stage. That is particularly more so, as the issue was not argued iﬁ this
case, and Mareva relief is in a stage of infancy in this country. One thing
which can be stated with confidence at thié stage is that the requirement of a
good arguable case against the defendant also applies to an application for a
pre-judgment worldwide Mareva injunction.

Vorldwide Mareva Injunctions:

In the late 1980’s and 1990, the English Court of Appeal in a series of

important. cases established and developed the Court’s jurisdiction to grant a
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worldwide Mareva injunction which applies to assels outside of the jurisdictioh.

n

In Babanaft International Co 8.A. v Bassalne [1990] 1 ¢h 13 where the Court was
concerned with a post-judgment worldwide Mareva injunclion, Kerr LJ said at

p.28

"I therefore proceed on the basis that in appropriate cases, though these
"may well be rare, there is nothing to preclude our Courts from granting
"Mareva type injunctions against defendants which extend to their assets
"outside the jurisdiction”.

Neill LJ in the ssme case said at p.39 !

"1 am satisfied, however, that the Court has jurisdiction to grant a

, "Mareva injunction over foreign assets, and that in this developing branch
"of the law the decision in Ashtiani v Kashi [1987] @.B. 888 may require
"Purther consideration in a future case".

In the next case of Republic of Haiti v Duvalier [1990] 1 & B 202 Staughton 1J

after vefering to the judgment by Kerr LJ in Babanaft’s case said ab p.215

"For my part, if the point had not been conceded before us, I would have
"agreed with the view expressed by Kerr 1J, for the reasons given in his
"judgment, that there is jurisdiction to grant a Mareva injunction,
"pending trial, over assets worldwide; and that cases where it will be
"appropriate to grant such an injunction will bhe rare - if not very rvare
"indeed",

And in Derby & Co Ltd v Weldon (Nos 3 and 4) [1990] 1 Ch 65 where the Court was

again concerned with a pre-judgment worldwide Mareva injunction, Lord Donaldson

of Lymington MR said at p.79

-1



"In my judgment, the key requirement for any mareva injunction, whether or

"not it extends to foreign assets, is that it shall accord with the

"rationale upon which Mareva relief has been based in the past. That
- "rational, legitimate purpose and fundamental principle 1 have already
"stated, namely, that no Court should permit a defendant to take action
"designed to {frustrate subsequent ovders of the Court. 1f for the
"achievement. of this purpose it is necessary Lo make ovders concerning
"foreign assets, such orders should be made, subject, of course, fto
"ordinary principles of international law™.

Neill LJ in the same case said at p.93 :

"It seems to me that the time has come to state unequivocally that in an
"appropriate case the Court has power to grant an interloculory injunction
"even on a worldwide basis against any person who is properly before the
"Court.,, so as to prevent that person by the lransfer of his property
"frustrating a future judgment of the Court".

And finally, in Derby & Co Lid v Weldon (No 6) [1990] 1 WLR 1139 Dillon LJ said

at p.1149 :

"The jurisdiction of the Court to grant a Mareva injunction against a
"person depends not on territorial jurisdiction of the English Court over
"agsets within its jurisdiction, but on the umlimited jurisdiction of the
"English Court in personam against any person, whether an individual or a
"corporation, who is, under English procedure, properly made a party to
"proceedings pending before the English Court”.

This last passage from the judgment of Dillon LJ, in my view, clearly brings ocut
the true equitable basis of the jurisdiction exercised by the Courts in granting
worldwide Mareva injunctions. Tt is often said that equity acts in personam.
;\ Mareva injunction, whether domestic or worldwide, is an equitable remedsy and
therefore applies in personam. That means the injunction is addressed to the

defendant as a person, notwithstanding where his assets may be located, ordering

him to do something or to refrain {rom doing something. Sanctions against
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disobedience would be contempt of Court or the defendant being debarred from

defending proceedings.

- I am of the view that our“ Courts have jurisdiction to grant worldwide
Mareva injunctions. That Jjurisdiction is derived from the Court’s inherent
Jjurisdiction or section 31 of the Judicature Ordinance 1961. The reai difficulty
in this area is how the Court is to exercise its discretion. Safeguards for the
position of the defendant and third parties are an important consideration in the
exercise of the discretion. I need not go into those maltters in this case. But

a diligent lawyer will find them all in the English cases 1 have cited.

Ixercise of discretion:
E)

It appears to me that the principal authority that the plaintiff relies on
in its application for a worldwide Mareva injunction is the Republic of Haiti v
Duvalier [1990] 1 @ B 202. Having carefully considered that case, T am of the
view that it is not directly relevant. Wwhat was involved in that case was that
the plaintiff initiated proceedings in France and then sought interim relief in
England by way of a pre-judgment worldwide Mareva injunction and an ordel':' for
discovery of information. That the English Court granted the relief sought was
made possible by the fact that Ingland has domestic legislation in place in the
Civil Jurisdiction and Judgments Act 1982 which applies to England the provisions
of the Brussels Convention on Jurisdiction and the Enforcement of .Judgments in
C.ivil and Commercial Matters 1968. And both England and France are Contracting
States to the Brussels Convention. 1t also appears to me from the relevant
provisions of the Brussels Convention cited in the ¥nglish cases that they

provide for an element of internalional reciprocity and cooperation amongst the



-

Contracting States to the Convention.

This case is different, ev

of " the present plaintiff in see

en though there may be a similartiy in the motive

king reliel in the Western Samoan Court and the

motive of the plaintiff in puvalier’s case in seeking judicial assistance in

England in respect of an action initiated in France, there ja a marked difference

between the two cases. This difference between the two cases is that the present

plaintiff has comnenced his acti

on in Western Samoa and sought a worldwide Mareva

injunction from this Court. There is also no Convention, such as the Brussels

Convention, beltween Western Sau

nop and the Russian Federation, or a statutory

regime whereby the Western Samoan Court is giveo jurisdiction to grant interim

relief, such as & domestic or

action initiated in the Russian

judgment of Lord Diplock in the

worldwide Mareva injunction, in respect of an
Federation. On this point, I would refer to the

case of Siskina v Distos Compania Naviera S.A.

[1979] AC 210 which was decided before the application of the Brussels Convention

to England by the enactment of the Inglish Ciwvil Jurisdiction and Judgments Act

1982, Lord Diplock made it clear in that case that a right to an interlocutory

injunction is not a cause of ac

tion and the Couri has no jurisdiction Lo grant

an interlocutory injunction except in protection or assertion of some legal or

equitable right which it has jurisdiction to enforce by final Jjudgment. That

position has been altered in Fngland by the 1982 Act bt Western Samoa does nob

have similar legislation.

In Rosseel v Oriental Commercial Shipping (UK) Ltd [1990] 1 WLR 1387 the

plaintiff made application in

England for a worldwide Mareva injunction in

support of an arbitration award Lhat was made in New York, United States of

10



America. In the Court of first instance, Hirst J refused to grant the worldwide

™

Mareva injunction sought by the plaintiff. He sald :

"With regard to the application for a worldwide Mareva, the Court clearly
"has power (see DBabanaft International Co SA v Bassatne [1990] Ch 13) to
"make such an order. If it was a case of enforcing an English judgwent it
"would have followed Babanarft. If it were an English arbitration award
“"then it would seem Lhe same applies but this concerns the Act of 1975.
"What has been asked is (o enforce the award in England and Wales and
"1 am not persuaded to enforce a New York arbitration award beyond England
<"3§ "and Wales. The appropriate Court is the New York Courl or the foreign
o "Court, where agssets are to be found snd therefore I will not carey this
"order beyond the jurisdiction. T will however order an affidavit of all
"the UK assets”,

That passage is to be found in the judgment of the Court of Appeal in the same
casgse wherein the plaintiff’s appeal from the judgment of Hirst J was dismissed.
In the Court of Appeal, Lord Domaldson of Lymington MR in a juddwment concurred

in by Parker LJ, distinquished Duvalier’s case as "very unusual”’ and "very

special” and said at pp 1388-1389

St

"Where this Court is concerned to determine rights, then it will, in an
"appropriate case, and certainly should, enforce its own judgment by
"exercizing what would be described s a long arm jurisdiction. But where
"it is merely being asked under a convention or an Aclt of Parliament to
"enforce in support of another jurisdiction, whether in arbitration or
"lLitigation, it seems to me that save in an exceptional case, it should
"stop short of meking orders which extend beyond its own territorial
"jurisdiction”.

*A little Further on at p.1389 His Lordship continued :

"It seems to me that, apart f{rom the very exceptional case, the proper
"attitude of the English Courts - and, I may add, Courts in other
"jurisdictions ~ is to confine themselves to their own Lerritorial area,
"save in cases in which they are the Court or tribunal which determines

11
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"the rights of the parties. 8So long as they are merely being used as
"enforcement agencies they should stick to their ownelast'.

It Jjras those kind of considerations including the absence of any conventional or
statutory regime for international reciprocity and cooperation between Western
Samoa. and the Russian Federation in respect of judicial proceedings, that
influenced this Court to refuse the worldwide Mareva injgunction sought and
granted only a domestic injunction. After all what the plaintiff has done is to
try to litigate in Western Samoa a cause of action that had arié.en in the Russian
Federation and then use the Western Samoan Court as an enforcement agency for any
Jjudgment. it may give in favour of the plaintiff in order to obtlain worldwide
relief for the plaintiff. Bul there is no connecting factor between Western
S;unoa. and the cause of action, unless, it can be argued that the funds which is
the subject matter of the dispute were held in Western Samoa and thus provi_de the
necessary connecting faclor. However this issue was not argued, and therefore
I express no conclusive view on it. Tn any event it is now clear that there are

no funds held on the delfendant’s behalf in Western Samoa.

Worldwide charging order:

The plaintiff also sought a worldwide charging order on any funds held by
X company, which is registered in Western Samca, in any other country. For the
reasons already given in refusing any worldwide Mareva injunction, 1 think the
wharging order should be limited in its application only to any funds held {or
the defendant in Western Samoa. In faclt it is not clear at this stage whether
in Western Samoa there is any jurisdiction to grant a worldwide charging order
on a defendant.’s assets as there is jurisdiction for a worldwide Mareva

injunction. Another important aspect of the worldwide charging order by the

12
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plaintiff is that it effectively seeks to transfer any funds held by X company

»

for the defendant in any other country to Western Samoa. This is a major
a-ssmlption of jurisdiction. However there seems to be support for it in Derby
&Co Ltd v Weldon (No 6) [1990] | WLR 1139 in relation to a worldwide Mareva
injunction. It was emphasised in that case that orders for the transfer of
assets from one foreign jurisdiction to another, or Lo restrain the transfer of
assels from one foreign jurisdiction to another, or to return to England assels

from a foreign jurisdiction, are highly exceptional orders. See also Dicey &

Morris @ The Conflict of Laws 12th ed, vol. 1, p.193.

The case of Choice Investments Lid v Jeromaimon [1981] 1 All E R 225 cited
for the plaintiff{ was concerned with a garnishee order issued by an English Court
e;gainst an Fnglish bank situated in England to attach the bank account of the
Judgment debtor in the English bank in satisfaction of an English judgment debt.
There was nothing worldwide about that garnishee order and the case is no
authority for a claim for a worldwide charging order. This case was also decided

before worldwide relief by way of a Mareva injunction was born in the late

1980's.

T am thevefore of the view that the charging order granted in this case
should apply only domestically and nol worldwide Lo any funds held by X company

for the defendant in a foreign country,

Digcovery:

A motion or application for a Mareva injunction is usually accompanied by

an application for discovery of decuments or information regarding the

13
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defendant’'s assets and their whereabouts. The Court's jurisdiction to order
N

digcovery is well-established. Ilowever, in an application for discovery which

concerng documents or information held by an international company carrying on

business as an offshore-bank in Western Samoa, counsel must be prepared to

present proper submissions regarding the secrecy provisions of the off-shore

banking legislations which are Western Samoan legislations.

Service outside of jurisdiction:

Rule 28 of the Supreme bourt, (Civil Procedure) Rules 1980 provides for

service of proceedings out of jurisdiction. Sub-rule (1) of Rule 28 provides

(1) A summons may be served out of Western Samoa, by leave of the
Court, -
{a) Where the cause of action or some material part thereof has
arisen in Western Samosn;
{b) Where the subject-matter of the action is property situated in

Western Samoa.

Now neither the cause of action for this case, nor any material part of it, had
arisen in Western Samoa. The cause of action arose out of an interbank loan made
in the Russian Federation between the plaintif'[‘ and the defendant. So gsub-rule
(1){a) of Rule 28 does not apply. Secondly, in the affidavits filed in support
.of the exparte motion for a Mareva injunction, the plaintiflf asserted the belief
‘thal X company, which is registered under the laws of Weatern Samoa, holds 'funds

in Western Samoa on behalf of the defendant. Since the Court made the order for

service of proceedings on the defendant outside of jurisdiction, X company

14
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through its counsel, has informed this Court that it does not hold funds within

"

Western Samoa for the defendant. Counsel for the plaintiffhhas not been able to
offer any evidence to contradict what X company says. So sub-rule (1)(bx) of Rule
28 does not apply. In other words the order for service of proceedings out of
gurisdictions on the defendant should not have been made. The only basis on

which service out of jurisdiction might have been ordered is now shown not to

exist.

There are two other relevant wmatters of great importance which have not
been argued but are most important particularly in view of the indication from
counsel for the plaintiff that the present motion for a worldwide WMareva
injunction is likely to be the forerunner of many more similar motions in the
future which involve foreign defendants. Those two matters are the questions of
Iérvm conveniens and forum non conveniens. 1 deal first with the quesﬁion of
forum conveniens as it is closely related to the question of service of

proceedings out of jurisdiction which is presently under discussion.

Rule 28 of the Supreme Court {Civil Procedure) Rules 1980 which relatés to
service of proceedings out of jurisdiction is expressed in discretionary terms.
Therefore the Court’s jurisdiction to make an order for service of proceedings
out of Jurisdiction is discretionary. The criterion for the exercise of that
jurisdiction is forum conveniens, that is, service of proceedings out of
3urisdiction will only be permitted if the Court is satisfied that Western Samoa
-is clearly the most appropriate forum in the interests of the parties and the

ends of justice for trial of the action. In determining what is alearly the most

appropriate forum, the fundamental principle to be applied is which forum the

15



case can be suitably tried for the interests of the parties and the ends of

Justice : see the Judgment of Lord Goff of Chieveley in Spiliada Maritime
Corporation v Consulex Ltd [1987] 1 AC 460, pp 480-483. At page 180 Lord Goff

-,
said

"It seems to me inevitable that the question in both groups of cases must

"be, at bottom, that expressed by Lord Kinnear in Sim v FHobinson 19 R 665,

"668, viz, to identify the forum in which the case can be suitably tried
Ty "for the interests of all the parties and for the ends of justice”.

i

The two groups of cases referred to in thalt passage are cases of forum conveniens

and forum non conveniens. And at p.482 of his judgment His Lordship went on to

say
. "The key to the solution of this problem lies, in my judgment, in the
"underlying fundamental principle. We have to consider where the case may
"be tried suitably for the interests of all the parties and for the ends
"of Justice",
} And at p.483 His Lordship continued

"But the underlying principle requires that regard must be had to the
"interests of all the parties and the ends of justice; and these
"considerations may lead to a different conclusion in other cases”,

All the other members of the House of Lords presiding in the Spiliada case

concurred in the judgment of Lord Goff.

The question of forum conveniens, or more accurately, appropriate forum,

would arise where a plaintiff who has commenced proceedings in Western Samoa

16



applies for leave to serve those proceedings out of jurisdiction on a foreign
"

defendant. Here the burden of proof that leave be granted for service of
proceedings out of jurisdiction rests on the plaintiff who is seeking leave, and
the plaintiff must show clearly that Western Samoa is the most appropriate {orum

for trial of the action : see pP.481 of Lord Goff’s judgment in Spiliada’s case.

As to the factors to be taken into consideralion in the exercise of the
Court's jurisdiction whether to grant to the plaintiff leave to serve proceedings
out of jurisdiction, some of those factors were stated by Lord Wilberforce in
Amin Rasheed Shipping Corporation v Kuwait Insurance Co {1984] [ AC 50 at p.72

where he said :

"R.5.C, Ord.11.4.1 merely states that given one of the stated conditions,

. "such service is permissible, and it is still necessary for the plaintiff
"{in this case the appellant) to make it 'sufficiently to appear to the
"*Court that the case is a proper one for service out of the jurisdiction
"tunder this Order’ {r.4(2}). The rule does not state the considerations
"by which the Court is Lo decide whether the case is a proper one, and 1
"do not think that we can get wuch assistance from cases where it is
"sought to stay on action started in this counbtry, or to enjoin the
"bringing of proceedings abroad. The situations are different @ compare
"the observations of Stephenson 1.J in Aratra Potateo Co. Ltd v Iigyptian
"Navigation Co. (The Al Amria} [1981] 2 Lloyds Rep. 119, 129. The
"intention must be to impose upon the plaintiff the burden of showing good
"reasons why service of a writ caliing for appearance before an English
"Court, should, in the circumstances, be permitied upon a foreign
"defendant.. In considering this question the Court must tahe into account
"the nature of the dispute, the legal and praclical issues involved, such
"questions as local hnowledge, availability of witnesses amnd their
"evidence and expense’ (italins mine),

It must be nolted here that in Spiliada’s case, Lord Golf remarked at p. 180 of ks
Jurdgment. that the principle stated by Lord Wilberforce in Lhe passade | have Jjus!

cited, bears a marked resemblance to the principles applicable in forum non



conveniensg cases, Other factors which may be taken into consideration in the

"

exercise of discretion are those mentioned hy Lord Diplock in Amin Rasheed
.

Shipping Corporation v Kuwait Insurance Co, namely, cost, delay, inconvenience
atd whether the plaintiff will obtain Jjustice in the alternative forum. There

may, of course, be other relevant factors, but it is not necessary in this

Judgment to go through all of them.

Forum Non Conveniens:

I refer to the question of forum non conveniens because the defendant in
these proceedings has filed a protest to the decislon of this Court. The
question of forum non conveniens would arise where sevvice of proceedings have
been effected on a defendant and the defendant applies for an order to stay
.
proceedings as there is an available Torum elsewhere, which is the appropriate
forum in the interests of the parties and the ends of justice, for trial of the
aclion. So whereas the question of forum conveniens would arise when a plaintiff
applies for leave to serve proceedings out of jurisdiction, the question of forum
non conveniens would arise when a defendant who has been served applies for a

stay of prooeedings.

In England it seems to be the practice that only a defendant who has been
served with proceedings within the jurisdiction, rather than outside ol the
Jurisdiction, applies for a stay of proceedings on the ground of forum non
'conveniens. In the absence of any Wesbkern Samoan authority, on the point, [ am
-0f the view that a defendant who has been served with proceedings out of the

Jjurisdiction may also apply for a stay of proceedings relving on forum non

conveniens, that is, there is a forum available elsewhere, which is the most

18
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appropriate forum in the interests of the parties and the en‘::l.s of justice for the
trial of the action. My reasons are these. An order which is made ex parte for
se-zrvice out of jurisdiction is an order made without havi.ng._,f heard the other
party, the defendant, on the question of appropriate f{orum for trial of the
action. There is also the risk that the plaintiff may not have made a full
disclosure of all the relevant informalion or issues. Or -there may bhe
information relevant to the exercise of the Court’s discretion, but beyond .the
knowledge of the plaintiff at the time of the application for service out of the
Jurisdiction, which only come to the surface afterwards and which the Court must
take into consideration. Tor instance, the assets which the plaintiff had
believed exist within the jurisdiction and is the subject of the proceedings, may
turn out not to exist within the jurisdiction, as it has happened in this case.
Moreover, if the real concern of our inquiry is to determine what is the
aI;propriate forum in the interests of the parties and the ends of justice,
shutting out a defendant who has been served out of the jurisdiction, only
because he resides out of the jurisdiction, from giving the Court information
which in his opinion may be relevant Lo that inguiry, would not be consistent
with the interests of the defendant or the ends of justice. There may aléo he

borderline cases, where hearing the defendant will assist the Court to reach the

right decision with the appropriate degree of confidence.

The basic principle in respect of the so-called forum non conveniens cases
was stated by Lord Goff of Chieveley in Spiliada Maritime Corporation v Consulex

Lid [18987] 1 AC 460 where His Lordship said at p.476

"The basic principle is that a stay will only be granted on the ground of
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"forum non conveniens where the Court is satisfied that Lthere is some
"other available forum, having competent jurisdiction, which is the
"appropriate forum for the trial of the action, i.e., in which the case

. "may be tried suitably for Lhe interests of all the parties and the ends
"of justice".

So it is clear that the basic criterion which the Court applies in the exercise
of its discretion whether to grant an application by a defendant for stay of
proceedings is the same as the basic criterion applicable to an application by

a plaintiff to effect service of those proceedings oub of jurisdiction.

As to proof in forum non conveniens cases, the burden of proof rests on the
defendant to show that there is another forum which is clearly or distinctly more
?ppropriate than Western Samoa for trial of the action. Here proper regard must
be given to the fact that leave has already been granted Lo serve proceedings out
éf the jurisdiction and therefore jurisdiction has already been founded in
Western Samoa. The "connecting factors” which the Court will leoolt for in
determining whether Western Samoa is the appropriate forum will include
convenience or expense (such as availability of witnesses), the law governing the
relevant transaction, and the respective places of residence or of carrying on
business of the parties. There must be a real and substantial connection between
the case at hand and Western Samoa. If at this stage the Court concludes that
there is no other available forum which is clearly more appropriate for the {rial
of the action, then stay of proceedings will be refused. But if the Court

concludes at this stage that prima facie there is clearly another nmore

“appropriate forum for trial of the action, then a stay of proceedings will

ordinarily be granted unless there are circumstances which require that it will

nevertheless not be just to grant a stay. One such circumstance is where it is
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established objectively by cogent evidence that the plaintiff will not obtain
justice in the foreign forum. For all this see pages 476-478 of Lord Goff’s

judgment in Spiliada’s case. 1 do recommersd to counsel that that case deserves

td be read in full.

What should now be done:

I am now of the clear view that leave to serve these proceedings out of the
Jjurisdiction should not have been granted to the plaintiff. The reason is that
the appropriate forum in the interests of the parties and the ends of justice for
trial of the plaintiff’s action is the Russian Federation. The loan agreement
from which the cause of action had arisen was made in the Russian Federation.
So the proper law of the agreement must be the law of the Russian Federation.
The relevant witnesses, including any expert witnesses on the relevant Russian
iaws, must, be in the Russian Federation. And so is the evidence. It will also
be much less expensive if the case is iried in the Russian Federation than in
Western Samoa. Both parties to this case also have their places of business in
the Russian Federation. Perhaps it should be added that it is now also clear
that there are no fuhds held on behalf of the defendant in Western Samoa. 1 am
also of the view that caution must be taken in allowing foreigners to bring their
cases which have no real and substantial connection with Weslern Samoa Lo be
tried in our Courts, especially where there is no conventional or statutory
reciprocity between Western Samoa and the country where the cause of antion had

.arisen. If the plaintiff in this case, for some reason, camnot bring his action

*in the Russian Federation, then that is not, on its own, a sufficient reagon for

using the Western Samoan Courts to try his cause of action and to enforce it.
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As leave had been granted ex parte in this case to gerve proceedings out
”"

of the jurisdiction, and service has been effected on the defendant, and judgment
ﬂﬁs been entered by formal proof against the defendant, counsel for the defendant
has asked the Court as to what should now be done. The defendant may now file
motions to stay any Turther proceedings and to set aside the judgment by formal
proof which has been entered against him. If those motions succeed, then the

defedant to further consider whether to go on to apply to set aside the Mareva

injunction and charging order. I leave those malters in the hands of counsel,
In view of what has been said in this judgment, counsel for the plaintiff

may also wish to consider what would be Lhe least costly way for the plaintiff

to go about this wmatler now,

CHIEF JUSTICE
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