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IN 11IE SUPIlliM.E COUI~l' 0[' WES'l'EHN Si\l'!JA 

HELD Ill' !\PIi\ 

IN 'l1IE MAi'I'EH 

IN 'l1IE MNrl'E[~ 

BETWEEN: 

AND: 

n S Toailoa for petitioner 
1\ S Vaai for respondent 

10 ,June 1996 

JUDGMENT OF SAroLU, CJ 

MISC. 201 't:! 

of t.hE' Eleetoral Act and. 
i\mendmen ts 

:, .. 

concernin~ the eleelion 
of a ~Iember of 
Parl ramen t. for the 
Territorial Consti tuellc;;
of lIan" '\.lofi No.:J 

AFIIMASAG/\ I'ATU VAll,I of 
Fasi toota i, a candidate 
for elect.ion 

Pe ti tione r 

TOALEP1I.l1l.L1I Sltlli'VA rosE 
!!LS1I.LES~ of Satapuala. 
a Clmdjdat.e for election 

HesRQndent 

This is an electoral proceedings lmder the provisions of the Elect.oral Act 

1963 concerning an election petition filed by the pet.itioner against the , 
respondent in respect of the general election held on 26 April 1 H9G. The 

election petitiC;n relates to certain allegations of corrupt practicE's "gai.nst the 

respondent in respect. of the election held for the Aan" /\lofi No.3 territorial. 
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At the end of the evidence adduced for the petitioner in support.: of his ' 

petition, counsel for the respondent submitted that some of the allp>(ations ill 

the petition are not precise and the r'elevant provisions of I.he Electoral Act 

1963 are not specified in the peti lion. As I understand t.his submission, it, is 

in effect sayin.>( that the election petition is defective as to form, Counsel for 

t.he respondent also submitted that the evidence adduced in support of the 

allegations contained in the election petition do not establIsh a prima fade 

case. It is therefore cont.ended t.hat the election petition should he dismissed. 

Dealin.!I; first with the submission that t.he petition is defective as to form 

'because some of the allegations are not precise and the relevant. provisjon'" of 

the Electoral Act 1963 are not specified in the petition, I Hi.ll turn to the 

relevant provisions of the Electoral Petition Rules 1964. Rule " sets out 

matters which should be cohtained in an election petition. Hule:) then provi.des 

how the petition should be set out in paragraphs and rule 6 provides that. a 

petition should be set out depending on the relief sought. Rule 7 then 

proyides 

"A petiti.on shall be sufficient. if in form 2 or to the Jjkr~ 
"effeot" . 

NOH fonn 2 is to be found in the schedule to the Electoral P",titiOI1 Hules 1.964 . 

It is clear that those parts of fonn 2 "hich are relevant to the present election 

petition do not refer to or require reference in the petition to the relevant 

provisions of the Act. I am of the vie" that the present. election petition is 
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in sufficient compliance HHh the Hules and in particular form 2 in tohe schedule 

to the Rules. After due consideration I run also of the vieH that the alle"aUons 

contained in the present election peti tion are sufficiently clear as to "hat they 

purport to shoH •. I therefore do not accept the submission '~hich "u""ests that 

the 'election petition is defective as to form. 

I come nOH to the submission of no prima facie case. It must be pointed 

out that for the purpose of a submission of no prima facie case the Court does 

not consider Hhether on the evidence adduced in support of the pet~ition, that 

evidence has proved the allegations in the petition against the respondent be~'ond 

reasonable doubt. The question of Hhether the evidence adduced for the 

petitioner has established a prima facie case in respect. of the alle"ations in 

the election petition is quite different from the question "hether the same 

allegations have been proved beyond reasonable doubt. At this stage of the 

proceedings the Court is only required to decide I-Ihether there is or is not a 

prima facie case in respect of the allegations if corrupt practices contained in 

the petition. Both cOlIDsel for the petitioner and the respondent are in 

agreement that the principles Nhich should apply to the determination of a 

submission of no prima facie case for the purpose of the trial. of an election 
00. 

petition should be those principles Hhich apply to a similar submissions made in 

criminal proceedings. 

NON the relevant principles to a submission of no prima facie case in 

criminal proceedings are set out in the decision of the English Court of Appeal 

in R v Galbrail:1J (198Ji 73 Grim. App. R.124 Hhere the Court stated at p.127 : 
" 
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"lIow then should the Judge approved a submission of • no case' '? 
"(1) If there is no evidence that the crime alleged has been 
"committed by the defendant, there is no difficulty. The 
"Judge will of course stop the case. (2) The difficll1t~" 
"arises where there is some evidence but it is of a tenuous 
"character, for example because of inherent wealmess or 
"va~ueness .or because it is inconsistent l-.Tith other evidence. 
"( a) l'ihere the Judge comes to the conclusion that the prose
"cution evidence, taken at its highest, is such t.hat a ,jury 
"properly directed could not properly convict. upon it, it is 
"his duty, upon a submission bein.'( made, t.o stop the case. 
"(b) l'ihere however the prosecut.ion evidence is such t.hat it.s 
"stren.,;th or weakness depends on the view to be t.aken of a 
"witness's reliability, or other matters which are generally 
"spealdng wi.thin the province of t.he jury and "here or one 
"possible vie", of the fact.s there is evidence upon which a 
",jury could properly come to the conclusion that the defendant 
"is guilty, then the Judge should allow t.he matter t.o be tried 
"by the ,jury .•.. There will of oourse, as a11"8.Ys in this branch 
"of the 1",,,, be border line oases. They oan safely be left. t.o 
"the di.soretion of the Judge". 

w~ th those prinoiples in mind and also bearing in mind at. t.he same time t.hat 

these are election petition prooeedings tried before Judge alone Hithout a jury 

or panel of assessors. I nOlo/ turn to consider the submission of no prima facie 

case in respect of the allegations in the election petition. 

" In respeot of the allegation in para.'(raph 5(a) of the election "hich stat.es 

lhat the respondent in t.he morning of polling day, 26 April 199f) /lave $lOO to the 

elector Veta Afesulu of Fasitootai for the purpose of inducing her and membei's 

of her family to vote for the respondent, counsel for the respondent submitted 

that t.here Has no prima facie case for tHO reasons. l'irstly, there is no 

"evidence that the said Veta Afesulu is an eleotor or that she voted. Secondly 

,there is no 'evidence of inducement. of members of Veta Afesulu's family. 

As to th'; first reason gi.ven for the submission, I rule t.hat there is no 

sufficient evidence to shmo/ on a prima facie basis that t.he sa.id Vet.a Afesulu is 



( 

• 

• • 

,an elector, She stated in her oral tesUmon)' that she is an elector for t.he Mum 

Alofi No.3 terri toria1 consU t.uency and t.hat she also voted in the [991 general 

election. 'l1,at. is enou.«h t.o est.ablish on a prima facie basis t.hat Veta Afesulu 

is an elector .for. the Aana Alofi No.3 t.errit.orial consUtuenc)'. There is also 

no e';idence t.o cont.radict that part. of her testimony. It is also tUllmecessar~' 

for the present. a11e.«at.ion for briber)' "hether she act.uaI1.v voted or not. T.t is 

sufficient to establish that she Has an elector. 

Out of extra caution, I have also referred to the electoral roll for the 

Aana Alofi No.3 territorial constituenc)' for the general election held on 

26 April 1996. 11,at. electoral roll Has produced. by consent, at the commencement:. 

of the case for t.he petitioner. It shaHs the name of Veta Afesulu as elector 

No.70 on the roll. ~ therefore rule that there is a prima facie case in respect 

of the bribery allegation HHh regard to t.he elector Veta Afesull.l. 

As for t.he allegation of bribery concerning Veta AfesuJ.u' s family, I have 

decided after due consideration of the relevant circumstances that the evidence 

for the petitioner does not establish that part of the alle.«ation in paragraph 

5(a) .of the petition on a prima facie basis. It is therefore dismissed. 

As to the allegation in paragraph 5(b) of the petition t.hat the respondent 

on the afternoon of 25 April 1996 gave $100 to the elector Taimata Faleaana of 

Satuimalufilufi for the purpose of inducing t.he said elector and hi.s family to 

'vote for the respondent, I find that there is a prima facie case in respect of 

the said Taimala Fa1eaana. lIe said in his lestimony that he is an eleclor for 
• 

lhe Aana Alofi No.3 terri loria1 consti luenc), and t.here "as no ',ealmess or 
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vagueness about t.hat part of his evidence. Neit.her is t.here Am' ot.her evidenc8 

t.hat is inconsistent "tth that part of Taimata Fa leaamt , s evidence. 1 d.o not 

accept the submission by counsel for the respondent thAt: "hat Taimata Faleaana ' i 
said about bElin." an elector is not sufficient. I t.hink ,·,haL must be borne in 

mind here is that t.he Court. is not at this stage concerned Hith "hether t.he 

al.legation has been proved beyond reasonable doubt. but "hether. the allegation on 

the evidence for the petitioner has been establish on a prima facie basis. 

Out of extra caution, ho"ever, I have also referred to the relevant 

electoral roll. The name of Taimata Faleaana appears as eleotor number 2(l53 on 

that roll. So there is a prima faoie case in respect of the sai.d elector Taillla1:.a 

Faleaana. Here again it is not necessary for the purpose of t.he allegation 

'Hhether he aotually voted or not, 

As to that part of the allegation concerning inducement of the fRmi J~' of 

Taimata Faleaana to vote for the respondent, I have decided t.hat the E·vidence for 

the petitioner does not establish that part of the allegation in paragraph 51h) 

on a prima facie basis. That part is t.herefore dismissed. 

In respect of the allegation in paragraph 5(0) of the petition Hhieh sa~'s 

that the respondent on Friday, 26 April 1996 gave $80 to one VinE' Valuniu for thE' 

purpose of inducing the said elector to vote for the respondent, it Has also 

8ubmitted for the respondent that. the affidavit testimony of t.he said Vine 

Valuniu and his Hifethat they are electors for t.he Aana Alofi No. ~ territorial. 

constituenc~' are not sufficient t.o establish on a prima faci.e basis that. the~' are 
• 

such electors. I do not agree. There Has no Healmess or \"a!(l.Ieness j n the 
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evidence of Vine Valllnill that they Here electors for the Aana Alofi No.:1 

terri torial constituency. Neither is that part. of t.heir affidavit test.imony 

inconsistent. Hith any other evidence for. the petitioner. The name of Vine 

Valunill also appears in t.he relevant. electoral roll as elect.or number 2669. 

I find that there is a prima facie case in respect. of the allegabon 

contained in paragraph 5(c) of t.he petition. 

( 
In respect of ·the allegations contai.ned in paragraph 6 of t.he peb tiOll, t.he 

allegations in paraJ:(raphs 6(a) and 6(b) can be dealt. Hith together. The essence 

of the submission of no prima facie case in respect of paragraphs 6(a) and 6(b) 
, 
is t.hat t.he allegations in t.hose paragraphs relate specif'i.ca.ll~' to one Seflllu 

,',u]mso but there is no proof that Sefultl Aulmso is an elector or that he actually 

voted. I do not. agree with this submission. The clear testiDlon~' of Sefulu 

Aulmso is that he is an elector for the /\ana Alof'i. No.3 territorial constituency. 

There Has no Healmess or vagueness about that evidence. Neither is there 

evidence inconsistent Hith any other evi.dence· so far. I find. that it, has been 

established on a prima facie basis that Sefulu Aulruso is an elector for t.he AanA 

Alofi No.3 territorial constituency . 

. Out of extra caution I have referred t.o the electoral roll for the Aana 

Alofi No.3 territorial constituency. The name of Sefulu Aulmso as elector number 

1745 on that roll. !. am also of the clear vieH that the evidence of Sefulu 

"Aukuso shoHs that he actually voted in the recent general election at Satapuala 

at about 12 noon on polling day. So thet"e is a pdma facir~ case i.n respect. of 

the allegations in paragraphs 6(a) and 6(c) of t.he petition. 
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As for paragraph G(b) of the petition "hich Nas amended bj' consent., it does 

not. contain any allegation of corrupt practice but simply mRkes certain fact.ual 

allegations. I Hill leave paragraph 6(b) as it is as it is not reallj' affected 

by the present submission of no prima faci.e case. 

In respect of the allegations in paragraph 7 of the peti Li.on that t.he 

respondent on 25 April 1996 gave boUles of spirits and soft drinks to Lat-ai 

Tomasi. and her husband to induce them to vote for the respondent., the submi.ssion 

of no prima faoie case is again made on the basis that there is insufficient. 

evidence to shot; that lx'ltai is an eleotor and there is no evidenoe that her 

husband is an eleotor. Insofar as the submission relates to the husband. of '-'aLai 

Tomasi, I acoept that the evidenoe by Latai Tomasi Has that her husband is not 

'an elector for the [\ana Alofi No'.3 territorial constituency. So there is no 

prima faoie oase on that basis. But the testimony bj' Latai Tomasi is that she 

is an elector for the Aana Alofi No.3 tetTitorial constituenc;I'. Her name also 

appears as eleotor number 2392 on the roll for the same territorial constituency. 

" 

Comirt« nOH to the allegations in paragraph 8 (a) of the petition, I am 

satisfied that some of the members of the Fasitootai rugby club .. hich held a 

dance at the satapuala Beach Hesort on 13 April 1996 are electors for the [\ana 

Alofi No.3 territorial consti tuency. These include the Hi tnesses Aana Poutoa and 

fopu Suamili ',ho both testified that they are members of the Fasitootai rugby 

club Hhich held a fundraising dance at the Satapuala Beach Resort on 13 April 

1996 Hhen the respondent announced that he !;ould pay for the costs of the place 

Hhere the dance Has held as Hell as the costs of the baneL Aana Poutoa and Iopu 
• 

suamili also testified t.hat they are electors for the [\ana Alofi No. 3 t~erritorial 
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constituency. '111e eleetoral roll for the same constituency in t.he recent w'!ner~l 

election also ShOHS the name of Aana Poutoa as elector number .1517 and the n~me 

of Iopu Suanjili as elector number 1.989. So the submission for t.he respondent:. 

that there is no prima facie CAse in respect of the allegat-.ions in para .. ~raph 8(a) 

of tj18 petition because none of the members of the Fasi LooLai rugby club has been 

proved to be an elector is not supported by the evidence. It is therefore not. 

accepted. 

In respect of the allegation in paragraph 8(b)(U at' the petition, I find 

on the evidence of the Hitnesses Naomi Taufano Chan Ben and 'Ioleafoa Vaitoelau 

Faisaovale tJmt ther'e is a prima facie caSe that a committee member of the 

respondent did collect. from the elector IliiH Tala her identj fication card on 

15 April 1996. The evidence of Iliili Tala ",ho has left the country is not. 

essential to establish a prima facie case. 

LikeHise I find that there is a prima facie caSe j n respect of 1:.118 

allegation in paragraph 8(b) (ii) regarding the,co11ection of identification cards 

by a committee member for the respondent from electors prior to the 81ecOon. 

II'het:her there is proof beyond reasonable doubt that 20 identificati.on cards were 

so collected is a matter to be decided later. 

Finally it Has submitted for the respondent that. there is no prima facie 

case in respect of the allegation in paragraph 8(b)(Ui) of t.he fJ0tition. That 

'allegation says t.hat in the beginning of April, Fa Himoni., a commi ttee member for 

the respondent collected from one Naimaa Faamae of Faleatiu and her husband six 

identification cards from members of her family for the purpose of i.nducin.e; them 
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to vote for the respondent. 'Ibe ground of t.he submission is that there? is no 

evidence that ~Iaimoa Faamoe, her husband and their four children Here electors. 

HOI;ever ~Iaimoa Faanloe and her husbFU1d Paufai Faamoe both testified that. 

they are electors for the Aana Alofi. No.3 terrltodal "QnBtit\len(~y. They also 

testified that. their t.hree children Puava, Tavita and Auala are all electors for 

the srune const.ituency. Their fourth "hild Hho also had an identifi.caticn card 

did not vote in the recent general election because he Nas in prison. I am of 

the clear viel~ that, those evi.dence establish on a prima facie basis that i'lai.moa 

Faamoe, her husband Paufai Famnoe FU1d their said four children are all electors 

for the Aana Alofi No.:3 territorial constituency. The electoral roll for t.he 

.same constituency also shaHs that name of Naimoa. Faamoe as elector number 299, 

.Paufai Faamoe as elector number 301, Auala Faamoe as elecLor number 298, Tavita 

Paufal as elector number 1431 and Puava Paufai as elector number 1432. 

So the evidence does not support the submission of no prima facie case. 

Accordingly the submission is denied.', 

In all then, and except for those parts of the allegations in the petition 

Hhich have been dismissed, I find that there is a prima facie case in respect of' 

the remainder of the allegations. 

.!.':.~ .. ~ ........ 
G1Uill' .JUSTICE 
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