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This judgment oonoerns an applioation by all defenCl'Ul'1os t.o strike out the 

oauses of action oontained in prooeedings brought against them by t.he plaintiff. 

The first of these oauses of aotion is against the first defendant. the second 

cause of action is against the second defendant, and the third and fourth causes 

of aotion are af,(ainst the third defendants. All defendants Here represented by 

the Attorney-General and oounsel appearing with him in these prooeedings. 

( 

Background: 

The plaintiff is the Controller and Chief Auditor "ho holds office under 

article 97 of the Constitution and the provisions of the Audit Office Ordinanoe 

1961. His salary, powers and functions are provided for ,mder artioles 98 and 

99 of the Constitution respectively as Hell as the provisions of the Audit, Office 

Ordinance 1961 and the Audit Office RegulaUons 1976. The fir~,t defendant is the 

Legislative Assembly of Hestern Samoa as established and constituted under 

Part V of the Constitution. The seoond defendant is the Attorney-General ",ho is 

being sued on behalf of the Prime Minister and the Government of '''estern Samoa. 

He is not a Cabinet Ninister but holds office and performs his funotions as chief 

• legal adviser to the Government. The third defendants are the chairman and 

members of a commission of inquiry appointed by the Head of State of Western 

Samoa on the advice of Cabinet pursuant to a resolution passed by the Legislative 

Assembly. 

In the exercise of his constitutional and statutory pOHers and functions, 

the Controller and Chief Auditor carried out an audi t of the relevant funds and 

public accounts for the period beginning 1 January 1993 and end_ing 30 J,me 1994. 

His report of that audit '.Jas fOI1.Jarded to the Speaker of the Legislative Assembly 
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on 8 July 1994 by cover of a letter dated 6 July 1994 and \'''''"S tabled before the 

Legislati ve Assembly at its session which Has then current in .Jul;\7 1994. The 

ryport is critical of the Government in general and of cert8.in ~'li.nist€rs, 

departmental heads f government bodies and employees in particuJ ar. It also 

expresses concern re,~ardin.~ certain deficiencies and irreg:ulari ties i·.rhich the 

report states Here disoovered in the course of the audit oarried out by the 

( Controller and Chief Auditor and the Audit Office. 

The report, after it Has tabled in the Legislative Assembly, ",as discussed 

by the Assembly on 12 and 13 .July 1994. The relevant pages of Hansard ,."hich 

oontai.n the record of the Assembly's discussion of the report is annexed t.o the 

affidavi t filed by the Controller a.'1d Chief Audi t.ol' in the present proceedings. 

I shall have more to say about the extent to Hhioh usage ma,' be made i.n 

proceedings before a Court of the record of proceedin.e:s "before the Le_E!;islative 

Assembly or Parliament ",hen I come to t~e relationship betHeen the Court.s and 

Parliament and the question of Parliamentary privilege. Suffice at~ this stage 

to refer in broad and general t.erms t.o the pages of Hansard introduced in this 

C) case in order for the Court to be able t.o deal lat.er in t.his judgment \·';.th t.he 

issues that came up in the course of the arguments by cotmsel. 

It is clear that at the sitting of t.he Legislative Assembl,' on 12 .July 1994 

the Prime I'-1inister moved a motion, Hhich Ha.S dul;o;,·- seconded 1 for standing order 

29 (1) to be suspended to allaH for discus.sion of the Controller and Chief 

Auditor's report by t.he Legislative Assembly before t.he report. Has referred t.o 

the Public Accounts Committee for examination and report back t,o the A.ssembly. 

The Assembly's diseussion took h'm days and a number of' Nembers spoke duri!.1.g the 
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discussion. On 13 July the original motion by the Prime 1>1inister Has HithdrcHm 

and it became clear towards the end of the discussion on that day that the 

Legislative Assembly had reached a general consensus that the Controller Hnd 

Chief Auditor's report should be referred t.o a commission of inquir)'. It ," .. ,ras 

then that the Prime Minister formally moved the motion for the Controller and 

Chief Auditor's report to be referred to a commission of inquiry to be appointed 

( by Cabinet in accordance Hith the provisions of the Commissions of Inquiry Act 

1964. The motion Has duly seconded by byo Opposi tion ~lembers and it Has carried 

by the Assembly. That was also the end of the discussion by the Assembly on the 

Controller and Chief Auditor's report. 

There was no resolution by the Legislative Assembly or express provision 

i.n the Prime Minister's motion for any report by the commission of inquiry to be 

presented to the Legislative Assembly. But that. must have been the underlying 

intention and ,mderstanding - the report of the commission of inquiry ,-laS t.o be 

submitted to the Legislative Assembly. In fact that Has what happened. The 

Court was informed, without dispute, from the bar that the Government. did present 

~ the r~port of the commission of inquiry to the Legislative Assembly and '·,as 

debated by the Assembly. 

Following the resolution passed by the Legislative Assembl;-t, the Head of 

State on the advice of Cabinet appointed by Harrant dated 21 July 1994 a seven 

member oommission of inquiry under the provisions of the Commissions of Inquiry 

Act 1964. THO of the members including the At.torney-General resigned folloHing 

their appointment, but the Attorney-General Has reappointed to the commission of 

inquiry as cOilllsel assisting the commission. The other member t.,:ho resigned l<,1as 
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• replaced . The Controller and Chief Auditor complains against the composition of' 

the commission of inquiry. He says that the Attorney-General and the Secretary 

to Government (a member of the commission of inquiry) are in their official 

capacities e,o clearly connected with the executive arm of Government that they 

should not have been involved in the commission of inquiry. It Has also pointed 

out that the Controller and Chief Auditor's report contains allegation.s against 

( the Ombudsman who Has the chairman of the commission of inquiry, the Secretan' 

to Government and the Attorney-General. The clear inference is that these public 

office holders should not have been involved in the commission of inquiry. 

The terms of reference of the commission of inquiry l..,rere also set out in 

their Harrant of appointment. It Hould be useful to set out those terms of 

reference (as revised on 26 July 1994) as folloH8 : 

(a) To examine in detail all mat.ters raised in the Audit.or ('",neral's 

Report.; 

(b) To give opportunity to those whose performance of their funct.ions 

.. 
and duties are mentioned in the Report to respond to mat.ters raised 

in the Report regarding such performance which had been carried out 
• 

in a matter they believed to be consistent Hith established policies 

a.nd practices; 

(c) To investigate in detail re,cords, evidence and sta'tements Hhich form 

the basis of mat.ters submitted in the Report and in particular the 

basis of the various statement.s contained in the Report: 

(d) To "clarify the functional relatione,hips prescribed by the 

Consti tution and Legislation as betHeen the established post ti,on of 
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the Auditor General on the one hand and the fono",ing positions and 

entities on the other hand : 

(i) Departmental Hea.ds and employees; 

(ii ) StatUI'ory Corporations; 

(iii) other C'rQ"lerrunent ent,erprises; 

(iv) Cabinet: 

(v) Cabinet l"Iinister; 

(vi) Parliament: and 

(vii) I''1ernbers of Parliament; 

( e ) To examine Cabinet's role as the executive branch in the 

determination of national policy and the scope of its aut.hority and 

obligations in this regard under the Constit.ution; 

(f) To clmment. on all matters mentioned in t.he Report; 

(g) To look int.o other important matt.ers which may be relevant and to 

"'hich it may be desirable to extend the inquiry. 

The Controller and Chief Auditor complains that the terms of reference of the 

commi~'3sion of inquiry are ultra vires the Commissions of Inquiry Act 196'1. He 

also complains that the procedures adopted by the commission of inquin' in the 

conduct of its inquiry Here in breach of the rules of natural justice . 

I shall set out herein the constitutional provislons on the office of 

Controller and Chief Auditor. 

Constitutional Provisions on office of Controller and Chief Auditor: 

"97. Controller and Chief Auditor - (1) There shall be a Controller 
"and Chief Auditor, ',ho shall be appointed by the Head of State, 
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"acting on the advice of the Prime IvIinister. r 

" (2) A person Hho haE. held the office of Controller 8"nd Chief Auditor 
IIshall not be eligible for appointment t.o any at.her office in the 
"e,ervice or ,.vestern Samoa ~·Jithin a period of 3 yearEo of his having 
!loeased to hold the office of Controller and Chief Audit.or. 

"( 3) The Cont.roller s.nd Chief i-\ucli tor sha.ll hold office until he 
llreaches the age of 60 ~Tea.rs ; 

"Provided that the Legisla.tive i\.ssembly may by resolution extend the 
"period of office of a Controller and Chief Auditor '''ho ha.s reached 
"the age of 60 yea.rs. 

"( 4) The Controller and Chief Auditor ma.y at any t.ime resLe:n his 
"office bo' h'riting w1der his hand addressed to the Prime Minister 
"but shall not be removed from office except on t,he lik.e grounds and 
"in the like manner as a Judge of the Supreme Court. 

II (5) The Head of State j ac.ting on the advice of the Prime r>1inister, 
1!may at an;o;{ time Khen the Legislative Assembly is not meeting suspend. 
lIthe Controller and Chief A.udi tor from his offioe ~ and such suspens ion. 
''lmless previously revoked, shall continue in force w1til the end of 
1!the next ensuin.g session and no longer. 

"98, Salary of Controller and Chief Auditor - The salary of the 
"Controller and Chief Auditor shall be determined by Act and shall 
"be charged on the Treasury FW1d, c..nd that salary shall not. be 
"diminshed during ·the period of office of the Contr·.")ller and Chief 
"Audi tor, unless a.s part. of a. .2;enera] reduction of sa.laries a.pplied 
1!proportionately t.o all persons whose salaries a.re determined by Act. 

"99, Audit of accounts - (1) The Controller and Chief Audit.or 
"shall audit the Trea.sury Flmd, such other public fW1d<.:: or aOColmts 

• "as may be established, the accounts of a.ll Departments and offices 
"of executive .~overnment and the aCColmts of such other public J 

!1 sta.tutor;\T or local authorities and bodies as ma.y be provided b~\;r 

"Act. 

"(2) The Controller and Chief Audit.or shall report at least once 
"aIIDually' to t.he Legisla.tive Assembly on the perform.'?nc.e of his 
!! functions lmder this Artic.le a.nd .shall in his report drF.lP at.tent.ion 
"to any irregularities in the account.s audited by him", 

Legal Basis For S·triking Out A Cause of Action: 

It is common ground betHeen counsel on both .gides that t.he principles 

applicable to an applica-tion. to strike out. on t.he .!:!;round of no ref~~s(lnable cause 



, 
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of action are those stated in the judgment of the NeH Zealarid Court of Appeal in 

Electricit,Y Corporation Ltd v GeotherJJl Enen>':"" Ltd {19921 2 NZLR 641 ",here it is 

stated at p.645 

"The principles governing an application to strilte out on the 
"grounds of no reasonable c.ause of action are Hell lu.10h'l1 and 
"need not be repeated at length. The jurisdiction is to be 
"sparingly exercised and only in a olear case \..,7here the Court 
"is satisfied that it has all the requisite material to reach 
"a definite and certain conclusion; the plaintiff's case must 
"be so clearly untenable that it cannot possibly succeed and 
"the court ",ill approach the application; assuming that all 
"t.he allegations in the statement of claim are factually correct". 

For the purpose of present proceedings I am content to apply the above statement. 

of principles as accept.ed by counsel on both sides. But it must be pointed out 

that "'hile an application to strike out for no reasonable cause of action is 

determined primarily on the pleadings, the Court may also have regard to any 

affidavi ts filed in support of or in opposition to the application to strike out. 

And if no reasonable cause of action is apparent from the pleadings but jot can 

be seen from the affidavits tJ1at properly pleaded an arguable cause of action 

• could be raised, Then instead of strildng out the Court may grant leave to amend 

so as to properly plead a cause of action. The application to strike out may 

again be made against the amended cause of action. See the judgment of 

Tipping J in Harshall Futures Ltd \.' Harshall [1992] 1 NZLR 316 at 323, 324. 

Cause of action against The Legislative Assembly: 

(a) Particulars: 

The cause of action against the Legislative Assembly is that the 

Legislative Assembly acted unconstitutionally boo 
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( i) failing to refer the Controller and Chief Auditor's report to the 

Public Accounts Committee pursuant to standing order 137, and 

instead accepting the Prime ~jinister' s motion that the report be 

referred to a commission of inquiry; 

(ii) resolving that the Controller and Chief Audit.or's report be referred 

to a commission of inquiry under t.he Commissions of Inquiry Act 1964 

( ",hen that. commission of inquiry Has to be appointed by the Head of 

St.at.e acting on the advice of Cabinet. and "'as t.o be required 

pursuant t.o sect.ion 4- of the Act to report t.o Cabinet and t.o no one 

else on t.he matters set. out in the commission's terms of reference; 

(iii) approving reference of t.he Controller and Chief Auditor's report. to 

a commission of inquiry, and thus sanct.ioning a procedure vh1.ch 

prevent.ed t.he Controller and Chief Auditor from carrying ouie his 

dut.ies under the Const.itution, and in part.icular nullifying the 

effectiveness of his constitutional funct.ions to report .to the 

Legislative Assembly and to dra', at.tention to irregularities in t.he 

public accounts audited by him; and 

• 
(i v) faUing to protect the independence of the Controller and Chief 

Audi tor under the Const.i tut.ion in his relations ,d t.h the Government. 

I have set out the cause of action against the Legislative Assembly in full to 

ensure that no part of it is left out from consideration. But as the argument 

by Mr Barton for the Controller and C'hief Auditor unfolded, it became clear that 

his principal concern "'as the protection of the independence of the office of the 

Controller and Chief Audit.or under the Constit.ut.ion as, according to Nr Bart.on, 

the steps taken by the Legisla.tive Assembly in resolving to refer the Controller 
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and Chief Auditor's report to a commission of inquirY" have affected and 

undermined the independence of the office of the Controller and Chief Auditor. 

This argument, \ ... ~hich I ~·~ill deal Hith in detail later in this juct!:!;ment j does ,e;ive 

rise to the question of privileges of Parliament and the Le,gislative Assembly. 

(b) Parliamentary privileges: 

Mr Baragl"anath for all defendants placed much reliance and emphasis on the 

privileges of the Legislative Assembly and presented a comprehensive survey of 

the authorities all. the question of parliamenta.ry privileges, I refer nm·J to some 

of those authorities Hhich are jude;ments of some of the highest Courts in other 

jurisdictions. 

I Hill start, Hith the En«lish authorities on the subject. In Bradlau,gh " 

Gossett (1884) 12 Q.E.D. 271 the Lord Chief Justice, Lord Colerid«e stated at 

p.275 : 

",,7fiat is said or done Hi thin the Halls of Parliament cannot be 
"inquired into a Court of law. On thie. point all the judges 
"in the t,,\TO ,g;reat cases Hhich exhaust the learning on the 
"e.ubject - Burdott v Abbott (1811) 14 East 1 and Stockdale v 
"Hansard (1839) .9 Ad & E 1 - are agreed, and are emphat.i.c". 

In the next case of Bri tish HailNa,Fs Board r Piddns [1.974] AC 765 "hich Hae. a 

deoision of the House of Lords, Lord tvlorris of Borth-y-Ciest st.ated at p.79 Ll 

"It must be for Parliament to decide ",hether its decreed 
"procedures have been folloFed. It must be for Parliament 
"to lay dm-Jl1 and to construe its St.anding Orders and further 
"to decide Hhether they have been obeyed : it must. be for 
"Par liament, to decide "hether in any particular case to 
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"dispense hTith suoh orders.... It ",",ould be impracticable 
"a11d tmdesirable for the High Court of Justice to embarlo;: 
t>upon an inquiry concerning: the effect or the effectiveness 
"of the interna.l procedures in the High Court of' ParJ.iEunent 
"or an inquir;Y Hhether in any partioula.r case those proceduree> 
!!~'Jere effectively follm,7ed". 

In the same case, Lord Simon of Glaisdale in his juclg:ment. stat.ed at 

pp.798-799 : 

"Parliamentary privilege is part of the laH of' the land {see 
"Erskine Na.v's Par1.iamentary Praotice 18th ed. 1971, Ch.V}. 
"Among the privileges of the House of Parlimnent i". t.he 
"exc.lusive right to determine the regularity of their m..;:n 
"internal prooeedings". 

In Ne~.J Zealand \.~hich still retains "the Privy Council 8,S i t.s highest Court 1 LOT'd 

BroHne-Willdnson in delivering t.he judgment. of t.he Privy Council in Prebble v 

Television iVe," Zea1and Ltd (1993/ 1 AC 321, ",hich Has an appeal from Ne« Zealand, 

st.at.ed at. p.332 : 

"Article 9 of the Bill of Right.s 1689 provides 

" 'Freedom of Speech - That the freedoms of speech debat.es or 
"tproceedin.gs in Parliament ought not to be impeached or 
"'questioned in any Court. or place m,t. of Parliament.' .... 
"In addition to art.icle 9 itself, there is a long lir,e of 
"authori ty Hhich supports a. wider principle of Hhich artiole 9 
"is merely one manifestation, viz, that the Courts and Parlia
"rnent are bot.h astute to recognise their respect.i ve consti t,u
"tional roles. So far as the Courts are concerned they l\'ill 
"not alloh' any challenge to be made to \..;tha.t is said or done 
!!Hithin the Ha.lls of Parliament in performanoe of it.s leg;is
"lati ve functions and protect.ion of i.t.s est.ablished privilege". 
"Blirdott "Abbott (1811) .14 East 1; Stockda1.e F Hansard (1839) 
"9 Ad & C 1; Bradlaugh (1884) 12 l;).B.D. 271: Picldn F Br.itish 
"Rail"sys Bosrd (1974/ AC 76.5; Pepper F Hart /1993] .'le .593. As 
"Blackstone said in his CommentarJ:es 011 the Lar~; of Engla.nd) 17t.h 
"ed. (1830), vol. 1 , 1'.165 
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• "'the whole of the laH and custom of Parliament has 'its ori!!inal 
"t"from this one ma.'Cim, that Hhatever mat.ter arises concerning 
"'either House of Parliament, ought to be exercised, discussed, 
"'and adjud!!ed in that House to "hich it relates, and not else
" tHhere J 11 • 

II'hen that case Has before the New Zealand Court of Appeal as TeleFision Ner, 

Zealand Ltd "Prebble [1993J 23 NZLR 513 Richardson J stated at p.526 

"the courts must alHays be sensitive to the rights and privileges 
"of Parliament and the constitutional importance of Parliament's 
"retaining control over its OHn proceedings. The rule Hhich has 
"emerged is that it is for the Courts to determine whether a. 
"particular privilege exists and for the House to be the judge of 
"the occasion and of the ITlanner of its exercise .... f!. 

In Canada the position Hith regard to Parliamentary privileges ,-las stated by the 

Supreme Court of Canada in the case of Ner.' Bnmsrdc1r Broadcasting Co. v Nova 

SeoUs (.1993) 100 DLR (4th) 2.12. At page 224 of his judgment Lamer CJ said: 

~ lIPa,rliamentary privilege, and immunity '\:..:rith reSI)8ct to the exercise 
"of that privilege, are founded upon necessity. Parliamentary 
"privilege and U,e bread.th of individual privileges encompassed by 
"that term are accorded to members of the Houses of Parliament and 
"the legislative assemblies because they are judged necessary to 
"the discharge of their legislative f\mction .... 

"The content and extent of parliamen·tary privileges have evolved 
"with referenee to their necessity". 

Then at pp.232-233 of his judgment, Lamer CJ goes on to sa,' 

"Historically, the Courts have been careful to respect t.he 
"independence of the legislative process just as leg:islators 
"have been careful to protect the independence of the judi
'l c iary. . .. Tbere is a clear parallel bethTeen the doct,rines 
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"of independence of the judiciary and of parliamenta·ry 
"privilege as the latter is the means by "hich the Houses of 
"Par liament. protect their independence. In Canada, it is 
"t.hrough the exercise of the privileges inherent in all legis
"lative bodies that the provincial Houses of Assembl;l' are able 
"to control their OHIl proceedings and thererJY maint,ain the 
"independence of the legislative process", 

In the same case, ~lcLachlin J in her judgment stated at pp.265-266 

"It has long: been accepted that in order to perform their 
"functions, leg;islative bodies require certain privile,~es 
"relat.ing to the conduot. of t.heir business. It has lon,« 
"been accepted that t.hese privileges must. be held absolutely 
"and oonst.it.ut.ionally if t.hey are t.o effeot.ive; the legis
"lative branch of government must enjoy a certain autonomy 
"whioh even t.he Crm,n and the Court.s Oalmot t.ouch.... The 
"Court.s could det.ermine Hhet.her a parliamentary privile,o:e 
"exist.ed, but. once t.hey det.ermined that it did, the Courts 
"had no power to reg:ulate the exercise of that po,.Jer". 

Her Lordship then goes on at p.270 of her judgment and list,s some of the main 

parliamentary privileges as follol<s : 

"Among the specific privileges Hhich arose in the United 
• "Kingdom are the folloHing; : 

" (a) 

" 
" 

"(b) 

"( c) 

" 

" (d) 
" 

freedom of speech, including immuni t;l' from civil 
proceedings Hith respect to any matter arisins: from 
the carryin,.." out of the duties of a member of the House; 

exclusive control over the House's own proceedinf?:s; 

ejection of strangers from the J-Jouse and its pre
cincts~ and 

control of publication of debates and proceeding:.s 
in the House". 

McLaohlin J also made it unmistal,eably clear in her judgment that rJ1e test~ for 
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determining whether a privilege existed I.;raS that of "necessity" I that is, is the 
f 

privilege claimed necessar)' to the proper functioning; of Parliament. If that 

test is satisfied, the Courts Hill not int,erfere in the exercise of the 

privilege. 

I realize that I have quoted at some length from judgments by the Courts 

( from the major common laH jurisdictions. I have no regret for doing so. 111e 

question of parliamentary privilege is very little known to a few and unknoHll to 

many in Western Samoa. To give only a surnrnarJ.T of the relevant position, is to 

present an incomplete picture which may not assist in any proper understanding 

of parliamentary privileges as they exist at connnon laH. 

At this point, it should be. pointed out that the United Kingdom and 

NeH Zealand do not have Hri tten constitutions. The question of parliamentary 

privilege is therefore governed purely by common laH. Canada does have a Hritten 

Constitution and because of its special Hording, the Court in Ner,· Brunsrvick's , 
case was able to decide that parliamentary privileges are part of' the Canadian 

Consti tution and therefore enjoy consti tutional status and validi t;v. I Hill turn 

nOH to the authorities in some of those countries Hith Hritten constitutions 

Hhich do not contain the special Hording of the Canadian Constitution. 

I start Hith Australia. In Cormack ,.' Cope (1974) 131 em 432 Barwick CeT 

in the High Court of Australia .dreH the distinction beb"een the laH-malting; 

process of Parliament in the United Kingdom Hhich has no ,,,,,itten constitution and 

Parliament in Australia "'hose lalJ-making proeess is controlled by a ,,,,,itten 

Constitution and then stated at p. '153 : 
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"Whilst it may be true the Court will not interfere 1n "hat I 
'","ould oall the intra-mural deliberative aoti vi ties of the 
"Parliament, it has both a right and a duty to interfere if 
"the oonstitutionally required prooess of lSH-making is not 
"properly carried out lt

• 

And at p.454 of his judgment, His Honour further stated 

"\;1hilst the Court will not interfere in Hhat I have oalled 
"the intra-mural deliberative aotivities of the House, 
"inoluding "hat Isaaos J oalled the 'intermediate prooedure' 
Hand the ~order of events betHeen the Houses', there is no 
"parliamentary privilege whioh oan stand in the way of this 
"Court's right and duty to ensure that the oonstitutionally 
"provided methods of law-making are observed". 

In the Kingdom of Tonga, the Privy Counoil of Tonga in the oase of Fotofili v 

Tpeni Siale [1987J SPLR 346 held at p.349 : 

• 

"We oonolude then that there is no jurisdiotion in the 
"Court to inquire into the validity of the Assembly's 
"internal prooeedings Hhere there has been no breaoh 

allof the Constitution" . 

In Zimbabwe, the Supreme Court of ZimbabHe in SlIdtiJ v Nutasa (1990) 1 me (Const) 

87, stated at p.94 

"The Constitution of ZimbabHe is the supreme laH of the 
"land. It is true that Parliament is supreme in the 
"legislative field assigned to it by the Constitution, 
"but even then Parliament oarmot step outside the bounds 
"of the authority presoribed to it by the Constitution". 

In the Cool, Islands, its Court of Appeal in Rabat.; F Priy.ileges Standing' 
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Commi ttee and Speaker of the ParliBJIlent of Cook Islands 'l unreported jUQ"ment • 
delivered on 7 February 1994, CA 156/9:1) accepted and applied the principles from 

the cases of ConnarJr " Cope and Smi th v Nutasa as s-r>ated above and held as by 

Quilliam CJ : 

"If it is the case that the [Privileges Standing] Committee 
"purported to deal Hith the Plaintiff on 23 August for an 
"offence "hich did not come into existence until the folloHing 
"day .... then the Committee Has acting contrary ·to the pro
"visions of Article 65 (1 )(g) and so in a manner ",hioh Has 
"unconstitutional. In suoh circumstances it must be proper 
"for the Court to intervene". 

And in Niue, the High Court of Niue in Jaokson v Halal.mi and Anor (unreported 

judgment delivered on 20 September 1995) also applied the principles as stated 

in Cormaok v Cope. 

It appears to me that the historioal and Hell-established privileges of 

Parliament at common la~v on the ground of necessit,Yr , .... rould give "I·my 1,,There there 

is a real oonflict ",ith the Constitution. The Constitution being the supreme la", 

() prevlils to the extent it is in confliot Hi th any of the oommon laH privileges 

of Parliament. Privileges are part of the laH of the land. That bein" so, "here 

their exercise or application is inconsistent ,·Ii th the Consti tut.ion in any 

particular case, that exercise Dr application of a parliamentary privilege must 

be void to the extent of the inconsistency: see article 2 of the Constitution. 

HOHever, the conflict or inconsistency must be very clear from the language of' 

the Constitution before the Hell-established privileges of Parliament Hhlch have 

been so repeatedly recognised and emphasised for more than a century by the 

Courts may be excluded. In my vie", so fundamental a constitutional princ'iple 
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as the privileges of Parliament must not be easily or lightly excluded lmless the 

• 
Constitution has expressed itself Hi th irresistable clarity on a particular 

matter. It appears to me from the cases of Smith v Nutasa and Jaokson v ICalallni 

and Anor that, the Cons:ti tution h'aS very clear 011 the point in issue in each of 

those cases so that there Has no rnistal,e there Has a real conflict. between the 

Constitution and the privilege claimed. 

In Western Samoa there are three .sources for parliamentary privileges. The 

first is the Legislative Assembly POHers and Privileges Ordinance 1960. TIlat 

Ordinance does not make exhausitive provision for all the privilege,s that the 

Legisla.tive AssemblY,ma.y have. It declares only certain privileges. Section 3 

of that Ordinance provides : 

• 

"No member of the Legislative Assembly shall be liable to any 
"civil or criminal proceedings in respeot of -

"(a) 
" 

" (b) 

" 

Any speech or debat,e in the Legislative Assembly or a 
commit.tee thereof: 

III " 

Any Hords ",ritten in a report to the AssembJ.;,.- or any 
committee thereof or in any petition, bill, motion, or 
other matter brought or introduced by him therein", 

This privilege is declaratory of the common la"1 privilege ment.ione<l by 

McLachlin J in Nerv Brtmfliclr's case as the freedom of speech, including immunity 

from civil proceedings in respeot to any matter arising from the carryinp: out of 

the duties of a ~lember of Parliament. The Legislative Assembly Pm,Jers and 

Privileges Ordinance 1960 forms part of the existing la", and is accordingl,,' 

preserved by article 114 of the Constitution. 
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The second source of parliamentary privilege in Wesfern Samoa is art.icle 
• 

62 of the Constitution which provides that the privileges of the Legislative 

Assembly, any committee thereof, and Nembers of Parliament may be determined by 

Act. We do not have such an Act. at. this point in t.ime. The t.hird source of 

parliamentary privilege is article 111 of the ConsU tution ",hich provides in so 

far as relevant 

ntLaH' means any laH for the time being in force in Western Samoa; 
"and includes this Constit.ution, any Act of Parliament .... , the 
"English common 1ar. and equity for the t.ime being in so far as 
"they are not. excluded by any other laH in force in Western Samoa ..... 
( i taHcs mine). 

I do accept Hr Barag,,,anat.h' s argLUllent. that article 111 by its application of the 

English common laH t.o Western Samoa, in so far as t.he common laH is not excluded 

by any ot.her law in force in West.ern Samoa, does introduoe into Western Samoa the 

long and Hell-established common law privileges of Parliament., t.here being no 1m" 

in force which excludes the application of t.hose privileges. Those common law 

privileges have alrealiy been referred t.o in this jUdgment . 

• 
Having referred in detail t.o the question of Parliament's privileges, I 

should point that. in other jurisdict.i ons there has been no objection to the use 

of Hansard in Court. proceedings for the purpose of ascertaining the intention of 

Par liament where there is an ambiqui ty in a statute. The reason for this is 

because in a situation of statutory ambiqui.ty, the Court is using Hansard t.o 

ascertain Parliament's intention in order to be able to give effect to that 

intention. 
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(c) 

• 
Argument: , 

----------

Mr Barton's argument is that. the actions, as set out. in the cause of action 

pleaded, Hhich Here talten by the Legisla.tive Assembl~T in referring the report of 

the Controller and Chief Auditor to a commission of inquiry ,,,ere lU1constHutional 

because they affected the independence and status of the Controller and Chief 

Auditor as recognised by the Constitution. He elaborated on this argument by 

saying that given the importance of finance as recognised in Part VIII of the 

Consti tution and the requirement sta10ed in article 99 that the Controller and 

Chief Auditor is to report to the Legislative Assembly on the fW1ctions he 

performs and to draN attention in his report to any irregulari ties in the 

accoW1ts audited by him, that means there is an implied dut,' on the part of the 

Legislative }-\ssembly to give proper. consideration to the report of the Controller 

and Chief Auditor instead of giving the report to a commission of inquir," He 

further stated that. the Att~orney-Genera11"Tho ,,,/"'8,S counsel assistin.g; the commission 

of inquiry and the Secretary to Government l-\1ho 1-Jas 8_ member of that commission 

are in their official capac.i ties closely connected Hi th the executive arm of 

Government. 

" 
Articles 97 and 98 provide certain safeguards for protecting the 

independence of the office of Controller and Chief Auditor. Those safeguards are 

til that the office of Controller and Chief Auditor is not tmder the control of the 

Public Service Commission; t.he holder of the office of Controller and Chief 

Auditor is not eligible for appointment. t.o any other office in the service of 

Western Samoa Hithin 3 years after he ceases to hold office as Controller and 

Chief Audit.or; he may not be removed from offic", except on t.he like .c:rOl.U1ds and 

in the like manner as a Judge of the Supreme Court; and his salary during his 
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period of office may not be diminished except as part of a general reduction of 
• 

salaries, lilly action taken by the Legislative Assembly Hhich is in violation of 

those constitutional safeguards for the office of Controller and Chief Auditor 

Hhile they existed must be unconstitutional. But Mr Barton's argument is not 

that the actions taken b,' the Legislative Assembly in referring the report of the 

Controller and Chief Auditor Here in violation of any of those expressed 

consti tutional safeguards. In fact there Has no such violation in this case, 

His argument is that t.he actions talren by the Controller and Chief Auditor 

affected the independence and status of the office of the Controller and Chief 

Auditor as recognised by the Constitution, Hith respect, I do not accept this 

part of the argument, 

In the first place, I am of the vie", that the constitutionality of any 

action alleged to have affected t1le independence of the office of Controller and 

Chief Auditor must be judged on the basis of Hhether that action is in violation 

of the constitutional safeguards and not on the basis of some general notion of 

independence ,,,hose paramet.ers are so difficult to define. Secondly, if a general 

~ notfon of independence is accepted as the criterion for determining ",hether an 

action is constitutional or otherHise, then that Hi.ll necessarily create an 
• 

exception to article 109 of the Constitution "hich the Constitution i.tself has 

• 
not done. Article 109 provides that any provision of the Constitution may he 

amended b,' Act of Paocliament folloHing certain procedures. That includes t.he 

provisions of art.icles 97 and 98 Hhich provide the constitutional safeguards for 

protecting t.he independence of t.he office of Controller and Chief Auditor. If 

~Ir Barton's argument is accpet.ed then it follot,s that. any action taken by 

Parliament to enact legislation to l\leaken or repea.l an;.'" rele~"rant pro'lision of 
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articles 97 and 98 Hould be unconstitutional because it affects the independence 

• 
of the office of Controller and Chief Auditor. That could not have been the 

intention of the framers of the Constitut.ion. 

I turn. to the more specific part of the arglunent Hhich is that the 

importance of finance and the requirement in article 99 for the Controller and 

Chief Auditor to report to the Legislative Assembly on the performance of his 

functions and any irregularities in the accounts he audits give rise by 

implica'tion to a duty on the part of the Legislative Assembly to give proper 

consideration to the report by the Cont>roller and Chief Auditor and not. tAl refer 

it to a oommission of inquiry. I aln also unable to accept this part of the 

aJ. ... gument. 

The first reason is that the Constitution had already expressly provided 

in some detail in articles 97 and 98 for safeguards t.o protect the independence 

of 'the office of Controller and Chief Auditor. If the framers of the 

Consti tution had intended to provide an additional safegua.rd in arti,cle 99 by 

(i?~ impo~ng on the Legislative Assembly a constihltional duty of giving proper 

consideration itself to a report of the Controller and Chief Auditor they could 

have easily done so. That they did not do so after making; express provision in 

articles 97 and 98 for specific safeguards to protect the independence of the 

office of Controller and Chief Auditor celearly suggest.s that the framers of the 

Constitution did not intend to impose on the Legislative Assembly the duty «hich 

i.s nO\-I claimed. Secondly, if the implied duty as claimed is accept.ed, then not. 

only Hill that involve the Court in monitoring the proceedings of the Legislative 

Assembly but it Hill. also undermine the COJllJllon law pri \'i1e.o;es and ,the 
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independence of the legislative process "i thout clear and eJrpress authori t,' from , 
the Constitution. As Lamer CJ stated in Nerv Brul1srdok Broadcasting Co ,. NOFR 

Sootia (1993) 100 DLR (4th) 212 at p.233, tparliam.entarJT privileg'e is the means 

by which the Houses of Parliament maintain their independence and the 

independence of the legislative process'. 

There are three privileges of the Legislative Assembly "hich ,;ill be 

affected if it is imposed Hith an implied duty to give proper consideration t.o 

a report by the Controller and Chief Auditor. The first \·;ri11 be freeclom of 

speech and debate because the onl;\' realistic way for a Court of law t.o determine 

whether the Assembly has or has not ."i ven proper consideration to a report is by 

looking at the record of the debate on the report. The Assembly does n<)t. 

consider a report in silence, the~r thinl\: aloud. The second privilege ~JhiQh Hill 

be affected is the Assembly's inununity from civil proceedings for what is said 

in the legislative chamber if they fail to discharge their duty of giving proper 

consideration to a report. The third privilege which will be affected 1S the 

Assembly's right to exclusive control over its O'h1l1 proceedings. But these are 

~ lo~ and Hell-established common la",T privileges of constitutional importanc.e 

Hhich are necessary for the proper fW1ctioning and for securing the independ.ence 

of Parliament . Before the privileges of Parliament are excluded and its 

• independence curtailed in order to enhance the independence of the office of 

Controller and Chief Auditor, the Constitution must e"Tlress itself ,d th 

irresistable clarity. The Constitution has not done so on the particular point 

in issue here. 

In any event, the Legislative Assembly did consider the report of' the 
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Controller and Chief Auditor during bro days of debate. For"reasons given by the 

Members in their speeohes it Has resolved to refer t.he report. t.o a commission of 

inquiry on a mot.ion by the Prime Minister seoonded by hTO Opposi tion ~lembers. 

Even though t.he oommission of inquiry t.hat. Has set. up was required by t.he 

provisions of the Commissions of Inquiry Act 1964 to report to Cabinet and t.o no 

one else, the report. of t.he oommission of inquiry Has in faot tabled in the 

Legislat.ive Assembly and debated by the Assembly after that report was present.ed 

to Cabinet. There is also no West.ern Samoan law Hhich prohibit.s t.he Legislative 

Assembly from referring t.he report of t,he Controller and Chief Auditor t.o a 

commission of inquiry. ~Ir Baragwanath dre", m.v attention in this regard to a 

passage in the judgment of Riohardson J in the NeH Zealand Court. of Appeal in the 

oase of Television NeT, Zealand Ltd v Prebble [1993J 3 NZLR 513, where His Honour 

said at p.531 : 

CD 

"The seoond [privilege] is t.hat Parliament has the right 
"to provide for or institute offioial inquiries relat.ing 
"to any subject Hithin the legislat.ive oompetence of 

~ II Parliament 11 • 

As to the complaint against the composition of the commission of inquiry 

whioh inoluded the Attorney-General as counsel assist,ing t.he oommission and the 

Secretary to Government as a member because of their close connexion Fi th 

Government., I pointed out to cow1sel at the hearing that if the Legislat.ive 

Assembly Here t.o ret.ain the report by the Controller and Chief Auditor for its 

OHn consideration, then the same complaint oould be made against the oomposition 

of the Assembly in Hhich Government holds the controlling majority. Like'-<l.se if 

t.he report Has referred to the Publio AccOlmts Comrni ttee t.he majority of the 
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members of that Commi tt.ee are also members of the political party "hich is in 

Government, and the same complaint against the composition of the cOlT',mission of 

inquiry could also be levelled against the composi tion of the f\iblic Accounts 

Committee. Therefore the argt..'lllent that t.he AssemblJ, or the Public Account.s 

Committee should have consi.dered the report by the Cont.roller and Chief Audit.or, 

and not. t.he commission of inquiry in IYhich t.he At,t.orney-General and Secretary t.o 

Government. Here involved as that 1Y0uld affect the independence of the office of 

the Controller and Chief Auditor, loses much of its force "hen one considers that 

Government. wi th its controlling majority sits in the Legislative Assembly and t.he 

majori ty of the members of the f\lblic Accounts Committee are also members of the 

governing political party. 

As for non-compliance Hith standinq: order 137 "hich requires the Public 

Accounts Committee to examine the report. of the Controller and Chief Audi·tor, the 

authori ties are clear that. non-compliance 'Hi th standin.e; orders (ioes not 

invalidate proceedin.q:s of the Legislative Assembly see for instance Bri t.ish 

Railr,'3,Ys Board v Pickin n974 J AC 765 per Lord Norris of' Bocth-y-C',est at p, 790. 

(t)~ In ~ackson .' Ilalauni and Anor (unreported judgment of High Court of Niue 

• 

, 
delivered on 20 September 1995) Quilliam CJ said: 

IIWhile I have already l1ot.ed that in the present case Standing 
"Orders Here not complied Hi th in a. numl:l8r of reE'.pects:: I thin}-;: 
"these must be regarded as the 'intra-mural activities' of the 
"Assembly, Certainly I ,.!ould not think that a simple failure 
lito observe Standing Orders Hill give the Court jurisdic.tion 
"to interfere. Those matters are properly the province of the 
"Speaker or of the Assembly itself", 

The position of course "{,Jill be different if the Consti tut,ion requires C'cmpliance 
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",ith standing orders in any particular case. The Controller and Chief Auditor 

in his report; also complains against the Public Accounts Committee about the 

performance of its fcmctions and against the Committee's chairman in a non-

parliamentarian capacity. 

One final matter. Article 59 of cthe Constitution in so far as i tc is 

relevant provides 

"Subject to the provisions of this Part and of the Standing 
"Orders of the Legislative Assembly, any Member of Parliament; 
"may •... propose any motion for debate ••.. and the same shall 
"be considered and disposed of under cthe provisions of the 
"Standing Orders". 

The motion by the Prime Minister to refer the report by the Controller and Chief 

Auditor to a commission of inquiry HaS obviouslJ' not for debate as it Has moved 

at the end of the debate Hhen there Has a clear consensus in the Assembly for the 

report to be referred to a commission of inquiry. After the Prime ~Iinister' s 

motion HaS moved and seconded by hlo Opposition Members, it Has carried by the 

Assenthly. The proceedings on the report by the Controller and Chief Auditor then 

ended. Therefore the provisions of article 59 «hich apply to a motion for debate 

do not apply to the Prime Minister's motion to refer the report to a commission 

, of inquiry as that motion mls not for debate. 

For all those reasons, I am of the vie", that there is no reasonable cause 

of action against the Legislative Assembly. Accordingly the cause of action 

against the Legislative Assembly is struck out. 
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Cause of action against the Attorney-Gener'eLl: 
• 

The cause of action against the At.torney-General Hho is being' sued on 

behalf of the Prime Minister and the Government of Hestern Samoa alleges that the 

Prime Hinister and the (',overnment, at all material times, act.ed unconstitu-

tionally and in particular breached article 99 of the Constitution by : 

( (a) adopting and folloHing a course of action calculated to ensure that 

the Report should not be referred to the Public Accounts Committee 

of the Legislative Assembly for proper scrutiny; 

(b) proposing that a Commission of Inquiry should be constituted under 

the Commissions of Inquiry Act 1964 to investigate the Auditor 

General's Report "hen the Commission of Inquir;l' Has to be appointed 

on the advice of Cabinet and Has to be required, pursuant to sect:i.on 

4 of the Commissions of Inquiry Act 1964, to report to Cabinet and 

to no one else on the matters referred to in paragraphs 13 and 14 

hereof; 

(c) promoting a procedure ",hich prevented the Auditor General from 

carrying out his duties under the Constitution and in particular 

preventing his reporting to the Legislative Assembly and drahing 
• 

attention to irregularities in the Public Accounts audited by him; 

(d) improperly placin'S political pressure on the Auditor General by 

complaining about the content of his Report in various respects and 

endeavouring to force the Auditor General to remove matters from the 

Report Hhich Here politically sensitive and disadvantageous to the 

Government; and 

(e) undermining the constitutional positi.on and independence of the 
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Audi tor General and by endeavouring t.o pressure him contrary t.o the 

Consti tution to become responsible to t.he Government. rather than t.o 

the Legislative Assembly in the performance of his f:\mctions lmder 

the Const.itution and the 1.aH. 

Nuch of what has been said in relation to the cause of action against. t.he 

( \ Legislative Assembl,' also applies to the present cause of action. It appears 

• 

• 

that the matters alleged in part.s (a), (b) and (c) do relate and t.ouch upon ,,,hat 

Has said during t.he debate in the Legislat.ive Assembly on t.he Cont.roller and 

Chief Auditor's report. As alre~y stated in this judgment, "'hat. is said in the 

chamber of the Legislat.i ve Assembly is prot.ect.ed by t.he par liament.ary privilege 

of freedom of speech and debat.e and illlmlmi t.y from d vil proceedings. For what 

is said in t.he legislative chamber, t.he Le.gislat.ive Assembly is account.able t.o 

the people at the ball ot box and not to the Courts. So for more t.han a century 

the English Courts have consistently maint.ained t.hat. they Hill not. int.ervene in 

t.he I;roceedings of Par 1iament. In jurisdic·tions "hich have nOH adopted m'i tten 

Const.i tut.ions, the Courts while upholding the supremacy of Parliament and 

• acknoHledging the privileges of Parliament, have intervened Hhere t.here has been 

a breach of the Consti tut.ion "hich is acknowledged as the supreme 1.aH of the 

land. That is in order to uphold the integrity of the Constitution ',hich has 

been adopted by t.he people of the count.ry. ·111.e quest.ion therefore in each case 

where there is a Hri tten Constitution is has t.here been a breach of t.he 

Constitution? As I have already stated, my vie", is that a breach of the 

Consti tution must be shmm Hi th irresistable clarity before t.he Courts Hill 

intervene and 1001, behind such a fundament.al and well-established consti t.utional 

principle as the privileges of Parliament. 
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As to the first part of the present cause of acti'On, counsel for the 

Controller and Chief Auditor says the actions by the Prime Ninister and 

Government in adopting and follmdng a cause of action calculated to ensure that 

the report by the Controller and Chief Auditor Has not referred to the Public 

Accounts Committee for proper scrutiny but to a commission of inquiry ~"as 

unconstitutional and in particular was in breach of article 99 of the 

( Constitution. It is not clear how art,icle 99 which provides the functions of the 

Controller and Chief Auditor has been breached because the Controller and Chief 

Auditor had performed and completed his functions «hen he submitted his report 

to the Speaker Hho in turn tabled the report in the Legislative Assembly. 

Perhaps «hat, is really claimed here is that the alleged actiolLs by the Prime 

~linister and Government are inconsistent «ith the independence of the office of 

Controller and Chief Allditor as provided in the Constitution for that is ",hat is 

asserted in one of the relief sought. That is in effect asking the Court to look 

at ",hat was said in the debate by the Assembly on the report of the Controller 

and Chief Auditor . 

• I think one must not overlook that what is involved here is not only the 

independence of the office of Controller and Chief Auditor which has been 
• 

asserted; "'hat is also involved is the independence of Parliament. as protected 

• by its constitutional privileges. Each side is now forcefully asserting its 

independence in the present proceedings. And this Court has been asked to 

decide. I have already made that decision in respect of the claim against the 

Legislative Assembly which has been struck out. 

Even though the actions alleged in the present cause of action are against 
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the Prime Minister and Government, they are the same actions ~lhich Here ta.ken 

within the ,,,alls of the Legislative Assembly Hhich I have already considered in 

relation to the cause of action against the Legislative Assembly that bas been 

strucl, out. I have also decided that ",hat Has said in the Assenlbly does not 

conflict Hith any of the safeguards provided in articles 97 and 98 of the 

Consti tution for the protection of the independence of t.he office of Controller 

and Chief Auditor. It Hould therefore serve no useful purpose to go over the 

same groillld again. 

However in case I am Hrong in the vieH I have taken in respect. of thi.s part 

of the cause of action against the Prime Minister and Government, I ,-oill 

therefore look at t.he factual basis of the claim. From the Cont.roller and Chief 

Audi tor's affidavit. annexing the relevant parts of Hansard, it is clear that the 

Prime ~1inister at the corrrrnencement of the first day of debate moved a motion to 

suspend standing order 29(1) so that the Legislative Assembly could discuss t.he 

report of the Controller and Chief Auditor before it Has referred to the Public 

Accounts Corrrrni ttee. 'J'ha.t motion Has seconded by an Opposition ~lember. During 

the ~iscussion on the first day, another Opposition i'1ember sug;gested that 

appropriate personnel from overseas should be brought in to Hork Hi.th the 
• 

Controller and Chief Auditor so that. those affected in Ule report could be made 

, fully aHare. Then at the beginning of the second day of the discussion, a 

GoveTI'linent Member suggested that. a special corrrrni ttee be appointed to look at the 

report by the Controller and Chief Auditor. An Opposition Member folloHed. 

After that Nember, the Prime Minister then suggested a corrrrnission of inquiry t.o 

look at the Controller and Chief Auditor's report. As the discussion progressed, 

support from both sides of the Assembly continued to increase for the Prime 
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Minister's proposal for a commission of inquiry. When it came to the turn of the 

Leader of the Opposition to speak on the question of a commission of inquiry, he 

supported the proposal for a commission of inquiry. It was during the course of 

the second day of discussion that the Prime Minister then ,d thdreH his original 

mot.ion t.hat. t.he report. be discussed by the Assembly before it was referred to the 

Public Accounts Committee. And at the end of the debate the Prime Minister moved 

a fresh motion that t.he report. be referred t.o a commission of inquiry. That. 

motion was seconded by tHo Opposition Members. So the idea of a commission of 

inquiry came up in the course of the debat.e in the Assembly contrary to the 

original motion by tJ,e Prime Minister to refer the report to the Public Accounts 

Committee after discussion by the A.ssembly. 

The Controller and Chief Auditor in his affidavit also says that for 

several years the Public AccOlmts Committee has not report.ed back to th.e 

Legislative Assembly on any of the Controller and Chief Auditor's report referred 

to that Committee by the Legislative Assembly. An Opposi tion ~~lernber Hho 

supported the proposal for a commission of inquiry also stated his opinion that 

the ~blic Accounts Committee Has not adequately equipped and did not. have enough 

time. Whether those remarks against the Public Accounts Committee are in fact 

true or false is not for this Court to say. But in la1< the Court has to assume 

that the matters pleaded by the Controller ard Chief Auditor are capable of proof 

for the purpose of a strike-out. application. If, however, the SUbject-matter of 

these complaint.s is true, I Hould be surprised if the Assembl:;c '<as not aHare of 

it Hhen they discussed the Controller and Chief Auditor's present report. 

Thus the first part of the present cause of action ",hich alleges that the 
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Prime ~linister and Governmenic adopted a'1d follm,ed a cause "of action calculated 

to ensure that the Controller and Chief Auditor's report. Has not to be referred 

to the Public Accounts Committ.ee for proper scrutin.y is not, supported by t.he 

evidenoe adduced and pleaded. 

The second part of the present cause of action obviously refers to the 

proposal made by the Prime Minister in the Legislative Assembly to refer the 

report of the Controller and Chief Auditor to a cOllnnission of inquiry. That i.s 

of course protected by pa.rliamentar;y privilege. And I see no clea.r mandate from 

the provisi.ons of the Consti·tution for the Court ieo int.ervene. Nor do I find a 

clear breach of the Constitution to justif;\' intervention by the Court and look 

behind the privileges of the Assembly. I should also reit.erate that there is an 

established constitutional pri.nc,iple that the Court Hill not, investigate the 

motives of the Legislative Assembly. 

As for the c.onoern e}.,})ressed about the corrunission of inquiry being; 

appointed by Cabinet and retluired to report to Cabinet and to no one else under 

o the ~ommissions of Inquiry Act 1964, t.he position ,muld not be that. different if 

the reporto of the Controller and Chief Auditor had been referred to t,he Public 

ACCOl_UltS Coinmittee as c\ounsel for the Controller and Chief Auditor had argued. 

As already pointed out, the majority of the Members of the Public Accounts 

Committee are also members of the governing political party. Even though the 

Public Accounts Committee is appointed by the Legislative Assembly, it is in 

effect appointed by Government Fho holds the controlling majority in t.he 

Assembly. I have a.lso referred to complaints made about the Public ACCOW'lts 

Committee. If on the other hand, the Legislative Assembly itself ]Jas to conE:ider 
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the report, then Government of course has the controllIng majority in the 

Assembly. The report of the conunission of inquiry in this case Has also tabled 

in the Assembly and debated by the Assembly. So the argument that the proposal 

for the appointment~ as well as the appointment of a OOITh11ission of inquiry Hhioh 

"WaS to report to Cabinet is inconsistent Hith the constitutional independence of 

the office of Controller and Chief Auditor loses much of its force. 

The third pa.rt of the. present cause of action also does not stand up upon 

olose analysis. I Hould only point out. that the actions of one Parliament are 

not binding upon any future Parliament. So the procedure adoFted in this case 

in respect of the report by the Controller and Chief Auditor is not binding on 

any future Far liament. If the people of Ifestern Samoa does not HI,e "hat the 

present Legislative Assembly has done, their remedy li.es i.n the ballot box and 

not in the Courts. 

The fourth and fifth parts of the present cause of action relat.e to 

st.atement.s alleged to have been made by the PrimE' Ninister to the Controller and 

® Chi:f Auditor aft.er the commission of inquiry had presented i t.s report to 

Cabinet. These statements Here made outside of Parliament and the Controller and 
• 

Chief Auditor is saying those st.atements undermine or conflict. ui th t.he 

consti tutional independenc.e of the office of Controller and Chief Audi tor and are 

therefore lmc.onstihltional. 

It Has pointed out for the defendants that the Prime ~linister lilw every· 

other citizen of Western Samoa has a constitutional right to freedom of speech 

and expression. I have been lmable from my 01-ffi research to find any authority 
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that is directly on the point in issue. It appears from some of the relevant 

Ii terature that the parameters of the freedom of speeoh and eA-pression have not 

yet been defined with sufficient olarity. The laH in this respect is still 

developing. I therefore oonsider the issues raised in the fourth and fifth parts 

of the present oause to be still arguable. 

Given the vieHs I have expressed, paragraph (a), (b) and (0) of the present 

cause of action against the Attorney-General Hho is being e,ued on behalf of the 

Prime Minister and Government are struck out. Consequentially, part I of the 

relief sought is also struck out. 

First Ct.9.use of action against Commission of Inquiry: 

The first oaust of aotion against the cOIIllnission of inquiry is that its 

terms of reference are ultra vires the Commissions of Inquiry Aot 1964. 

Particulars are given to shm..;r l.-ihy those terms of referenoe are ultra vires. 

"With respeot., I am of the vieH that the partioulars do not support the 

oause of action. It is said that the commission of inquiry Has requirecl lU'l(ler 

the Commissions of Inquir;\' Act 1964 to report to Cabinet. But that is exactly 

what the Act penni ts the commission of inquiry t.o do. Section :1 of the Act 

provides 

"The Head of state, acting on the advioe of the Cabinet, 
"may appoint any person or persons to be a. Commission to 
If inquire into and report to Ca.binet and to no one else . ..... 
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So clearly, it Hill not be ultra vires the Conunissions of Ineiuiry Act 1964 if the 

terms of reference require the commission of jr-,quiry too report to Cabinet. That 

is Hhat the Act says the conunission of inquiry· must do. 

Then it is said -Lhat by article 99 of the Consti tut-ion the Controller and 

Chief Auditor is required to report to the Legislative Assembly. And further it 

is alleged that the conunission of inquiry itself is ultra vires the Commissions 

of Inquiry Act 1964 because its inquiry intrudes into the pOHers, rights, duties 

and privileges of the Legislative Assembly and the ControIler and Chief Auditor 

granted by the Constitution. 

Taking the first, of these particulars, I see no connexion betHeen the 

constitutional function of the Controller and Chief Auditor to report to the 

Legislative Assembly and the question "hether the terms of reference of the 

commission of inquiry are ultra vires the Conunissions of Inquiry Act 1964. If 

the terms of reference are in conflict Hith the constitutional function of the 

Controller and Chief Auditor to report to t,he Assembly then they are void on that 

.. 
ground. It matters not Hhether the terms of reference are ultra vires or intra 

vires the Act. The Constit.ution prevails. But that. is not. Hhat this cause of 

act.ion is saying. Secondly, the Cont,I'oller and Chief Auditor has performed and 

• completed his const.itut.ional f,mct.ion by sUbmitting his report_ to the Speaker '''ho 

in t.urn tabled the report in the Assembly. The terms of reference of the 

conunission of inquiry Here dra,""" up after t.he Controller and Chief Auditor had 

completed the performance of his oonstitutional function. 

Furthermore:: the commission of inquiry Has set up pursuant to a resolution 
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of the Legislative Assembly, so it C81IDOt be an intrusion into the lxmers, 

rights, duties and privileges of the Leg;islati ve Assembly. The commission of 

inquiry is an exercise by the Legislative Assembly of its pmvers, rights, duties 

and privileges Hhich I have already held Has not unconstitutional. The 

Legisla.tive Assembl~y Has using one of its m·m statutes to inform itself as j\1r 

Barag"anath put it. Likewise the corrunission of inquiry set up pursuant to a 

( resolution of the Legislative Assembly is not. prohibited. bJ, any law of Western 

Samoa. 

HOHever it is argued that the particulars of iche present cause of action 

address the conflict betHeen appointing a. oommission of inquiry t ... rhich Has to 

report only to Cabinet and the constitutional function of the Controller and 

Chief Auditor to report to the Legislat.ive Assembly. But that tal,es the issue 

back to the question of parliamentary privilege and ,·Jhether the Legislative 

Assembl;v' had the constitutiona1 competence to pass a resolution referring the 

report of the Controller and Chief Auditor to a commission of inquiry \·,bi.ch Fas 

to be appointed by the Head of State on the advice of Cabinet.. And I have 

~ already disposed of that question Hhen dealing Hith the cause of action cl.-gainst 

the Legislative Assembly . 

• Having ,~egard to the provisions of the Commissions of Inql';ry Act 1964 

itself, I am 1mable t.o say that the terms of reference of the commission of 

inquiry are ultra vires t.he provisions of that Act.. And there 1,'8.S no argument 

that the t.erms of reference of the commi.ssion of inquil'J' are ultra. vires on that 

basis. The essence of the arg1.illlent appears t.o be that the terms of reference and 

the commission of i.nquiry are unconstitutional and on that basis the Lenns of 

35 



• 

( 
\ 

• , 

reference are ultra vires the Act. That, as I have said, takes us back 1,0 the 

constitutional questions I have already dealt Hith. 

For those reasons, the first cause of' action agajnst tbe cOlmnission of 

inquiry is not a. reasonable cause of action and is strucli out. 

Second cause of action ~ainst Commission of Inquiry: 

The seoond cause of action against, the commission of inq1_dr::~ is that. the 

conduct of the commission of inquiry in the course of its l1ea.ring and 

deliberations constituted a breach of natural justice as against the Controller 

and Chief Auditor. 

In essence the particulars cited in support of this cause of action .?.118ge 

that the commission of inquiry failed to cite the Controller and Chief Auditor 

as a party to its proceedings and to hold those proceedings in public. The 

commission of inquiTo' also failed to penni t the Controller and Chief Auditor t,o 

be present at its hearings and hear the evidence of Hitnesses or to give him a 

C:j transcript of the evidence. Furthermore the commission of inquin' failed to give 

timely notice to the Controller and Chief Auditor of ",hat Has said by various 

"j:\Tl tnesses on ma.tters about Hhich the commission of inquirJ" proposed subsequently 

• to question the Conieroller and Chief Auditor. Finally the corrnnission of inqui.ry 

failed to provide the Contrcller and Chj ef Audi t,or Hith its draft report and to 

discuss its draft report ,,,ith him. 

The laH Hith regard to natural justice tvas recently restated by the High 

Court of Australia in Ainsf"orth F Crimina,) Justice COITUlli'ssioJ] (1992) 106 ALR 11. 
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In a joint judgment by 1<lason CJ, DaHson, Toohey and GaudrOrl JJ it is stated at 

p.1S 

"it is nOE clear that a duty of procedural fairness arlB8S, 
It if at all, because the pm.Jer involved is one Hhioh ma;.\:· 
!! tdest:.roy, defeat or prejudice a person 1 s rights t int.erests 
"tor legitimate expec.tations'. Thus, Hhat is decisive is 
"the nature of the pOl,er, not the character of the 
"proceedings Hhich attends its exercise". 

~ Further on, the same judgment goes on t.o say in the same page 

" as the laH has progressed .... the only question 
'\.,rhich DOH arises is ~.,j'hether the report [by the 
"Criminal Jus;cice Corrnnission] adversely affeoted a 
"legal right or interest, including an interest 
"falling Hithin the categon' of' legitimate expect.a
"tion, such that the Commission ~..;as required to 
"proceed in a manner that Has fair to the appellants". 

And at. p.22 it is sta.ted in respect of the question of declaratory relief 

"The person seeking rdeclaratory] relief' must have 
"' I1ta real interest' and relief Hill not be granted 

"if the question 'is purely hypothetical', if 
"relief is tclaimed in relation to circumstances 
!ltthat [have] not occurred and might never happen' 
1I0r if tthe Court's declaration Hill produce no 
"foreseeable consequences for the pa.rties'''. 

In a separate judgment, Brerman J stated at p.23 

"In a. majority of cases in ~"Thioh an a.ot or decision 
"is judicially revieHed, an exercise of statutory 
"po~.,j'er affects the applicant's righ"ts adversely or 
IIthere is a failure to exercise a statutory po\..;rer 
IIHhich ~ if exeroised, ~~ould or might affect the 
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"applicant's rights beneficially. In suoh cases, 
"where a person's rights or liabilities Hill or 
"might be affected by the exercise or non-exercise 
II of a statutory power follm,dnp; upon an inquiry ~ 
"that person is prima fa.oie entitled_ to be accorded 
"natural justice in the conduct of the inquiry. 
II Fa-.il ure to accord tha. i: person na i~uraJ jus ti ce 

r 

II ard.inarLZy T'esul ts in the sett}n{!,' aside of ,:~.n H,c/.T,/erse 
II exercise of the por-ler or in an aT'der to exe.r'oise the 
II porver J as the c~a.se may'- L"Je, The order made in such 
"ca.ses does no(: opera.te on the .failure to observe 
II tile rules of na tural justi.ce or on tJ1e Findings 
"made on the inquir,Y bllt on the consequenUaJ exer-
II c.ise or non-exercise of tJle ]Jo~·,er. Thus in ["fallon 'F 

"Air Ner>' Zeala.nd Ltd [1984J AC 808; 50 AI£ 193 "here 
lIa Commissioner of Inquiry h7as found not to have 
lIaooorded natural justice to a part~'V against Hhom he 
IImade an adverse finding in his report, the Priv)' 
"Council set aside the Conunissioner's order 81vardin.g 
!rcosts against that part.y",. II (italics mine). 

Applying those prinoiples to the present cause of action, the cOTIllTlission 

of inquiry baE' made i t5 report and slibmi tted it to Cabinet "ho in turn had t.he 

report tabled in tbe Legislative Assembly, The report, has also been debated by 

the Assembly. The real question therefore is Hhether the cOTIunissiotl of inquiry's 

repDr't has adversely affected a rigbt Dr interest. of t,he Cont.roller and Chief 

Audi tor such that the commission of inquiry Has required to observe the 

principles of natural jllstice or procedural fairness. The anSHer to that 

question is not clear from the pleadings, HOFeV(-:'I' in vieH of 'Hhat has already 

been pleaded and the affidavH~ filed by the Controller and Chief Auditor, I am 

of the vie" that proceedings in respect of this cause of action should be 

adjourned for the Controller and Chief Audit.or to file an amended. statement of 

claim. The amended statement of claim is to sholl ,,,het.her t.he Controller and 

Chief Auditor has any rigbt. OJ' interest Hhi ch has been adversely affected by t.he 

report of the commission of inquiry, The connnission of inquiry of COl.lI'S8 Hill 
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still have the liherty to bring bad{ its strii{e-out application after any amended 

sta.tement of claim has been filed and served.. 

I wish to acl\:nOH ledg;e h'i th g;rat,i tude the thoroughly resea-rched legal 

arguments and citations of authorities presented by both Queen's Counsel l""hieh 

have been of real help to the Court in this case. 

Fonnal orders: 

(1) The cause of action against the Legislative Assembly is struclo;: out. 

(2) Parts (a), (b) and (0) of the cause of action against the Attorne:,'-General 

and part I of the related relief sought are 3,lso struck out; other part.s 

of this cause of action and related relief remain. 

(3) The first. cause of aotion against the commission of inquiry is also st.ruclt 

out. 

(4) The application to strii:;:e out the second oause of action again.st t.he 

comrnission of inquir)T is adjourned sine die Hi th leave t,o bring the 

application on again within 21 days folloHing the filing arll:l service of 

the amended statement of claim Hhich the plaintiff is required hereunder 

to file if it is considered that the amended statement of claj~m discloses 

no reasonable cause of action. 

( 5) The Controller and Chief Audi t,or is required to file and s,orve 0'1 i,he 

relevant party Hi thin 30 days an amended stat,ement of claim gi vin~ all 

necessary particulars any adverse effect of the report of the 

commission of inquiry on any right, or int,erest. he may have. 

(6) I have allm"ed here for the afore-mentioned t.ime limits as cOlllsel involved 

in this ca.se a.re O\Terseas counsel. 
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(7) I Hill not. order a st.at.ement. of defenoe at. this st.age unt.il all 

int.er looutory mat.t.ers relating to the st.atement of olaim have been 

finalised. 

(8 ) All questions of oosts are reserved. 

d 

Tr-M ct:- 1'-r..4.. ............ ~ ........ . 
CHIEF JUSTICE 
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