
IN 11IE SUPREI'U, COU[,T OF WESTElI.N SM-KJi\ 
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.JlJIXMENT OF Si\POLU, C.! 

There a:re before the Court eight char~es of thef!:. as a servant. ~.'\p;ainst UIE 

accused under sections 85 and 86(1)(,,) of Lhe Crimes Ordinance HH)J. S"ction 85 

insofar as relevant provides 

"(1) Theft or stealing is the act of fraudulently or dishonestly 
""L8.kin,g or converLing to the use of any person, any-thin!! otlpable 
"of betn,g stolen. Hith int.ent - . 

" L:d to c.lr~privE' the OHner or an.\~ person havirw an;;,' 
propert.,v or interest thf!T'ein permanentlJ~ of ~,uch 
thin~ or of s\lc·.h propert:r or interest". 

Section BG ( 1. ) (, ... ) tl"ot, proyirJer; 
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"Ever,' one ",ho commits theft is liable to imprisonment for a term 
"not exceedin!4 seven :years if the property stolen i.s an-ythin~ 
"stolen b~v a.. serva.nt. Hhich belonp;s to or is in the possession of 
"his employer". 

Of the eip:ht ,)harp:es a.e:ainst the accused, charp:e S. 555/95 ha.s boen dismissed for 

there is no evidence to est.ablish A. prima facie ('.ase H.Hh respect t.o t.hat. char.e:e. 

That. means there are no" only seven char!!:»s remai.nin.!;( a . .;ainst the accused .. 

The accusect Has at the material. t.imes employed b.I' i~be Congregational 

Christ.i.an Church of Samoa (herei.nafter referred to as "the Church") as its chief 

accountant . lIe Has appointed to that post. in August lWB h.I' the finance 

. committ.ee of the Church and he beld t.ha.t. post until he left H", service of t.h" 

Church about the end of' August. 199'1. In his t.erms of appoi.nt.ment t.he accused Has 

paid an annual. salary of $20,000 and an arml.lal t.r8yeUin.o: allo,",'-Hlce of $2,000. 

A"cordillg to the acclIsed in his oral test.imon:<' his nett. fortnightly salary Has 

5544.9 11 aUfl his LraveLl.in,S: alloHa.nf"e Has for .local t.r8.vr~l. 

N01" tl", proc",liu'fe of t.he Chul'ch 1·1i th re!!:ard to th" si1'!nin::( of :i ts cheques 

ror pn,yrnent is Lhr\.l. El..n:.' 1:..h'O persons 0 r the Church' s .~enera.l. sec.retnI'Y, treasurer 

and chief accounLant ma~'r sign a cheque to malte it valid fO.r· pa?Jfl!?nt. It Ha.S a.lso 

the pr.acU.ce of the Church tbat Hhen a cheque Has ~3ub.lflitted for signin~, a 

VO\J(~·.her HSS at-.tached to the cheque ~iving an explanation of the purpose of thp 

pa:,'mcnL to be made Hi til I..be cheque. Wha 1:. the accused has been charged 1 Ii. th are 

salary rJ[)llhle paymel1ts and travelling; alloHflnce overpa:.-ments that Here made to 
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I t·ri 11 deal f j 1'8 t, toTi l.h the salary double paYlllpn ts and then ,']ith the 
, 

travel1 in.tr allol,:ance OVf-!rpayments. Employf:,!8s of thp Church are pc'1..id on [\ 

• for-i:.n,i.,e;htly basis. At the lOR ted aJ tim"s th" payroJ 1" and paysile"ts "'"re 

prepared b;v the ca.shjel~ a.t. t.he 3C'counts sectioll. HOlnA' of the Cllurnh f~rnployees 

had Lheir fortnight,ly salaries paid direcl:...l.y to them but most of.' the employees 

harl thei l' fort.ni~JJth salat'ips paid into their accounts at. the BanI, of 

Western Samoa (here-i.nafter referred as "the batlh:!'). The accused h'as one of the 
( 

employees h'bose fortnight,ly salary hlas paid into his acoount at the barlk. One 

of his responsibil..i.·U.f.~8 as chief accountant. Has t.o check t.he payrolls, the 

paysheets and. the cash payments journal Hhich should record all T)8.:yments made b:v 

Lhe Church to see thut a.ll the entries in those documents I'erre C'OlT"Ct. 

What happened here "as t.hat for four fortnightly p"lY periods the accused. 

paid t.o himsel. f by four separate Church cheques hif~ salarier; for thos~ four pay· 

periods l.;hile at the same time t.he casll:i.er hfho Ha.S preJX"'1.rin.G! the payrolls and 

pnysheet.s "!-Jas payinp: thp 8ceused' s salari.es·' for the same pay per iods int.o the 

accused's account.. aL Lhe- bank. Accordi.n~ to t.he cashjer's oral testimon~'" Hhieh 

r (If";.c.epL, Llle. ohief aceounLant did ned:. infurrn her and. she Has not. aHare that. for 

the four p8.~l periods .in qtlt?stion th(:: accused had alread:-."" dt'alvll Ch1.1['oh cheqnes for 

his .Q.nlar'ies for those PRY periocls 8.11d t.hat Has the reason Hhy she continued to 

pay the a.ocuspd' s forhyight:.J.y salar:ies for the same pay periods into his HCCO\ lnt 

-HL UtE' lX.ln1\., Thp df.'.!Lails of HhaL b(}PI>ened are as fol1oh's. 

On Hi i\pri.l IH~n t·.he acoused prr:pal't?d fl voucher for p8.~nnent .. of t.he sum of 
• 

$:."j4 .. 1.~H foJ.' his salrH'J'" for UH:~ forLni,ghl:..ly pay period endLng on 18 April H:H)'l. 
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The \~OUC~hf~r Has then H U .. H.ched 1::.0 <_1 Church cheque prepared. by the accue.ed for I:.he 

• smnp amount. The vOllcher a.nd. t.he cheque Here then given tn ·the trea.surer of t.he -.. 

~hurch l..;ho si.~ned the cheque. The accused. al~o sip;ned the cherl')e but .it is n(Jt. 

clear t-lheLher he signecl before or after the treasurer had si~ned. With the 

tre8.surer's and tht:> accused J s si.!4na.-tures on the cheque, the che(1118 Has valid for 

p;lymenL From the ban), stamp on the cbeque and other evidenICe, it is cl.ear that. 

the (~heque 'Has pn~set.lt.ed the salll!? day, 1.5 April, to the bank and cashed. For the 

I 
\ SaJ]le pax period. ending on 18 AprU 1~)9'1, t.he oasl,;er h'ithout imoNing of tile 

sa.l.Ht"'J/ rxrymen L a.],rpady mr:vle to l_he acC'.1.1;-.ed on 15 April entered the accused'.s 

salaJ:'J' .in the pa,YshE'F-.)ts and payrolls for that period and t.he Rccused' S 5"_11a1')7" Has 

paid into his account nt ehe bank. So Hha t happened Ha.S tba t the aC(JlIsed' s 

'8aJar;>- for the fot't.n,ighLJy pay period ending on 18 April 199"1 Has being paid 

.. LlJi cP. 

Then on 13 Nay 1991 the accused again prepat'ed a voucher for I"\')'1llent. of the 

sum of $54 rl.9'1 for his salar~' for the fortnightly pax period endin:;( on 16 ~la~' 

.UJ9 .. l. That voucher "'as then at.t.a.chc,d to a Churoh cheque prepared by the aocused 

for t.he same amount.. Tht~ voucher and the cheque Here then given to the treasu~.el" 

of t.he Church "ho si.c:ned the oheque. The accused also signed the cheque but 

again .il. is not clear "",,?ther he signed befo['e or after the treasurer had signed. 

The c:J18que PHS presented the srune:! day, 1.::.~ ~"1a.y, to the bank and appF:mrs to hove 

k",en csshed on that day. Aga in for the same pa;I' ped.od endilW on 16 H9Y HJ(H, 

U1P. c!lshier Hithout l':;:rlo,,,.jn.~ of the salary p8,yment already lIlade t.o the EHJcus8fl on 

13 i'i8.?, entered the 3.ccused' 8 saJary in the p3'~TSl1eets and payrolls Bncl Ule 

" 
nc(~u;:;f:.~cl's sa,1.ai'Y Hi-1P. F:~td into his ;J..CC0L111t. at t.he banh:. So the :::v .. ~c.u!3ed's salary 
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for !.he fnrtnjp;hLJ Y P'lY' period E'llclin!2; on 16 L-'Iay 1994 h'aS bein.g paid tHiee. 

On 20 ~lune. 199 t
) , the aceused D-J4H.in prepared anot.her vOllcher for pa~YTllent of 

the sum of $5')4. (J4 for his salary- for the fortnightly pay per'; ad E'ndin.'l on 

27 ,hme 199,). That voucher Has also attached to "not.her Church chequ,' for t.he 

sallie flllJOIUIL and <liven La the treasurer Hho .signed. tt)f~ che'lile. Th~ accused'", 

signature aJso apPp.H['S on the cheque and tbp sruue dn:v, 20 ~lunp, the nheque l']H.S 

p,'esen ted to t.he bnnk (1nd paid. Again the cash ipr' Hila Has no t. ru..rnxe of t..h8 

salary pn:yment alrendy made to tl18 nccused on 20 June, entered th8 acoused) s 

sala.ry in t.he paY!3fH~r~t8 and pF\.yrolls for pay period endin.'1; on 2'; .June Ftnd thp 

ncr,used's s8.JHr.~T for t,-.h81-, ppriod h'Fl.S pa.id into his acoount at the banl\:. So again 

th(-~ accused i'IDS b8in~~ paid bvine for the SalJ18 pay period. endi.n.~ on 27 . .TunA 1994. 

Tllen on 9 J\up:ust. 1994, the accused prepared another vO\l0her for pa.;vment of 

" Ulf3 sum of $541.00 for hi.s salary for the forLnightl.y pay peri.nd pnding on 

22 I\ugust. IB!H. That vOllcher HAS also "tt.anhed to a Church cheque prepnred h" 

the accused and h'ere r~i.vp.n to t.he t t'eaf',UrE't' Hho signed t.hA cheque. The accused's 

si,,\,at.urp. is "Lso on the cherlue. The cherlue Has present.ed the same day, 

H August, to th8 bD.l.lk And Has cashed.. Again t.he cashier Hho l.~Tas not at~are of tile 

salary payment. already made to the aocused on H August., ent.ered t.he acoused's 

s81(1J'Y for the same fortnightly pay pr.'riod endInl< on 22 August 19n1 in the 

"P~IYS}leets an(] p,gyro] 1s so that t.he accusr:xi's salary Has pa.id into his account nt 

t-.hf~ tm .. nl,. 80 t.he acoused's salary for fOr'tnighLl,y p .. :ty period ending on 22 August 

1 ~y)tJ. '·m.R a.~a i. n b(':.i ng prd (1. bd.ce. 
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Tn his 01':11 tesl-,-inlony, the tl'ensurer admitted to Ri..£;!;nin.fl: the dle(lUPs ,given 

to lr.im by thp ::1C'CI.1RPd in Apri l, J'.'kry, .June and t\U.l4ust 199/1. nut hp ~mid he si~n.ed 

.. thosf?' cheques because be tI'US Lett the accused being the cI-d ef accoun t.an t. of t.he 

Church. lie also s,.d.d tilat. he believed that the cheques Here in order and nothin.g 

Hrong Has br~in,g done. After considering: the treasurer's evidence- and. havinp, 

observed his demeanour in the HiLness sLand. T accept his testimony as truthful. 

!loHever, I am also of the vieH that he should have informed t.he people in the 

accounts section \"-iho prepared the paysheets .::-.tnd payrolls of the S::d.D.ry pa.yment..s 

Idtic'h Here alreadS7 paid to the ac~cused as alread.y" referred tn. To JJ-?'Clve mat.ters 

f~onc:crnill.f:! money ()n nne"s t.rust of anot.her can be dnll,e;erotls and lead to costJy 

COnS8Cp.lenees as it. has },IR.ppened 1n this case. 

The testimony 'by the cashier, Hhicb, I also accept, i.s Ulat h'hrm she 

pn'pRred the paysheets "nd payrolls for t.he fot'tni):(htl.\' pax periods in question, 

::.~he t'JHS not F..u.;are that the accused had f-llready bein~ paid his SB.l.D.I'r for those 

pay periods Hi t.h chequ~~s he had gi v€'n to the tr'easurer l',;ri th accompanyi ng vouchers 

1.'01.' sa.lary pH,ymenLs. Neither the treasurer nor the Elc(Juser.i infonned her of those 

lXl~'m~nt.s. I\.s a result. S11H enteretl the acc.used's sala.ries for the pn~T periods in 

qtlcst ion in Ule pa.yshcets and. I~'lS--TO 11s for t.llose pa.y per j.ods El.nd the accused Has 

p,,:id hIs 8aJ8r,l' t:,"1cP for each of those pay periods. She further testified t.hat. 

she never saH Lh(~ vouchet's prepn.l:'pd by the accused for l)8~:.rrnenLs of his S8: lar'y, 

~hf' also sl," L,'d t.hat, the ]"l;I'sh8ets Here supposed Lo be certified h,' the treasurer.' 

CH' the accusp.d. a.s nhief accountant but no SllCh cert:,ifiraLion Has d.Ol"le • 

• 
TII(~ onl . .l test..,i.rn!)tJy by the senior a.ccounLs clerk is that t.hp. norrnnl 
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procedure "is for him to prepare VOl1c!lers for payment by the Ch11l'ch on 

• instruct.ions from the treasurer 0[' chief accoun tan t . So fop I:he aCc.lls~d to 

~prepare the vouch8rs for payment of hi.f~ Ol,m salaries Has not in accordance Hi th 

rlorlllal proceclue8. 

There HHS also evidence ,triven in this case that members of the Church stA ff 

mayapplj7 to t.he tre{-lSllrCr or chief accountant for salaTY' au.vanc::ps hThen t.hey· have 

any I faal.ave lave'. -J do not.:., hOl\'CVAr, find Buythi.n,g in t.h(~"! vouche!:'A: and fJhetlues 

prepared hy the Rccl.l:-~:r·~d and co-signed by h:i mself and the treasurer fOI' separate 

AdvanceR. Thp. lvorc1s 'a.dvanc~e' or tsalary f.I11vance' do not. appear in any of t.Ile 

·vouchers; 'l'h0 eleae i.1I1p,"'ession from the vouchers is tha,t the p<';'lymenl~B UAr'e 

,.simp 1y for sD.laT'~~. 

lI'iLh regard to travelling allmmncc, the accused "as enLH,le,! to $2,000 prer 

",,,"m,. HuL that travelling al10",011c8 HAS for local travel.. On·j .JAnuary 199'1, 

th", accused pr"pnrcd a voucher for the mnoun!:. of $1,000 for pa:.l1'"nr. of his 

tnwell:ing al1o'",mne. He also prepared a Church cheque for th" srune "'nount. Th,.. 

accused's signature is also on that cheque. The oheque "as present.ed to the ballI, 

Lhe same day and. Has p:::d d.. OIl 2'1 .JamL'll'Y 1994, Lh" accused again prepared 

"anot.her vnuc.her for the Rum of $1,000 for pa~'rnemt. of his travelling al1m.,rance. 

IIf~ also prepared n cheque for the SHme amount. Tha t cheque and voucher ','ere 

,t!.ivon to t.he general sec~ret..ary of t.he Church h'ho sip:necl t.he cheque. The 

accnr~(>dJs si,gnatl1re is also on t.he che!.]!le. The cheque Has cashed a.t the banh: the 
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On 25 ~Janun.:["y 19~.H the accused a~a.in prep.:'1.red another voucher for the Slun 

()f $1,000 for pnyment of his travelling a110Hance. He also prepared a church 

cheque for the same ailiount and ~ave the cheque and VouclH;r to the treasurer i~ho 

signed the cheque. 'lbe accused also signed the cheque. That cheque Has also 

cashed at the bank the same day, 25 riarch. Then on 26 ,July 199'1 the accused 

again prepared m,other voucher for $100 anel a chpque for the same amount for 

fX'J.J-'lnenl:.. of his ixavelling allO\.Jance. 'l'hat. cheque l.Jag si,gned "by the general 

secretary of the Church. The accused's signa.ture is a.lso on the cheque. 

In all the t()tal amount. of travelJing all.oHances paid to the accused from 

• In.!llll11'Y 199·1 to l\ugust 19»'1 Has $4,400, "hich amount exceeded his total annual 

travelling allo,Jance of $2,000 by $2,·lOO. In h is oral tes Limon)", t.he accused 

adm.l t.ted that he Has also paid MOO in Decembfor 1993 for his travelling 

allot-l[-Hlce. He is not being charged Hith that ammUlL but. it means that fro", 

December H193 to i\'V';U'it 19[14 the accused '"as paid a total of $ol, 900 for his 

t" tl'ayel1in,~ alloh"al\ce. 

Hore ap~a.in the evidence of the ,g;eneral secrelae,"l and t.reasurer Has tho.~. 

tiley trusted the acclIs8d as he Has the chief aecountant. Because of that trust 

t.hF~.V }.J(·J.ieved. UJ(:~ chcq1.le~-3 Emd. vouehet's given to them by t.he Hc,:cused Her!? in ordr-:r 

and correct. So -t hey si~ned the cheques. There Hn,g also evidencE' that in 

(_:erLain cj ['cl.lIllsLances tr.'avellil1J; alloHanc(> ItIs.y be advanced t.o R ':11~8.fr melll'ber 'I'>'llo 

l.j;J-S entiLled t.o n. Lrnvelli.llg nlloHf.l.l)C'f). Ho\-JE:>ver, it. is clear from all lhe 
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vouchers prepared b~\T the ac)cused for IJ.-'1YTI1ent of Lravellin,g allol.,rance to him that , 
theJ' Here simply for payment of travelling alloHance to him ",nd not for HllJ' , 

·advance. Even the ~"ords !advance' or 'travelling alloHnnce advance' do not 

f.tppcar in any of the \·ouc~her8. What is also start.lin,g; j s tha.t the accused in a 

matter of nine months from Decemb"r 1993 to August JB9'i had alr"ady pa:id to 

hjmself a total of $,1, (lOO "hich is more than "'hat he Has enti tIed to by Hay of 

travelling 1::l11ohlances for tHO yeElrs. The absence of the l>lords r advancE' 1 or 

I travell.i.ng: HIJO\"ance Hdvanc~e' from the relevant vouchers clearly sl.l,ggesi:. to me 

tbat t.hE:1 t.ra'.relJ. i.n[~ a llul,,'ances prl i.d to t.he accused h"ere. straigh t.out pa.rments of 

allcH-rance so that he did not have Lo repay any overpaj1uenLs to t.he Church at. some 

Lime in t.he fut.ure. 

• '{he Hvidenc'c:.' by thE' senior E\CCoun1.~3 cle.rl;,: to Hhich I havf.~ :::tl.reacly referred 

is that the normal procedure is for him to preps,'e the vouchers for payment on 

instrunLions from the i.:.reRSUl'er or chi.ef accountant. For the accused himself to 

pn::pat'(~ vouchel~s for' pn.!7menLs to h LTIlself Has not in accordance Hith nOI1nal 

pr.'ooedt l.1'.'e. "ille ev idence by the ca.shier in this respeot t..,-as t.hat the cbeques and. 

YOlJohers for p8~'lnent::. of t.he ac.'cused's tr'8.velling alloHAnce did not. c,omp to her 

noLice until n.bol.lt Ulf! end of i\uJ..(u.:::·d:. or bE:',!~innin.~ of SeptemtJer 1.994 Hl1.i.f:,-h. musL 

have been 1.1", UIlIC' or afLer the Lime tha.t the acoused left t.he ernploo·ment. of the 

Cln.lrc'h. ;\s a result, those paymentR lJPre nol:. post.nd in the cash pe\'~·'lllpnt:.s journaL 

"1,J.n tj] fl.h)u t t.,h(~ l),,:,.~,£.i llJ1i ng of S(::pl:,8Inlx·.'1~ 19!-)4. 

'n10 e~T i d(:ncn pI'o ... ridc(l by Lhe accuseu, ill his Cal.lt i on staJ.ernf~~n t. and orBJ . 
• 
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Bdnd ts .in his cHuL-ton st.nb:~ment that on occas:inn.s t.Jhell he rHn out of TrIf)ney before 

• 

FH:lJ.arr advance. lIoh'eve!~ on the pa.;v"da;v- his sal[u~y l-JOl.tJ.tl still (i.O t.o t.he bank rUld 

he Hould use thaL salary' as ~yell. I do no!:. acoept that Lhe money t.he aceusp.d 

rc~ce-i v(;~d bpfore a I)''1yday b~" fj lljng out. n vOLle.her and" prepar:i,f}f( ,q cllequ8 for the 

t.re'U;Ut'0l' Has an advanr:'0 "hi.ch should be repa.id at a later dab~. There Is simply 

no mention of thl~ Horc] fadvnnoe' in any of t.he vouc~hers. If t.he rea.l purpose of 

( 
the I),'1.yrnent h'HS a saJl':lry ~.Jvance, I l.;ou.ld. have expected tll!'~ acoused :".\8 (_~hief 

accountallt too state that purpose in the voucher. But Lhat Has not so. I am of 

vouchers cleHrl,v shot,)', so that. the accllsed' B salary t..;tas double p .. :l.id for tJle 

- periods in question t.Ji Lh full. Itl1oHled#:e of the a.cclised. T re,j(~(Jt the accused',q 

• evidence that hp \.J3.S not aT,.;are HheLher his fort.night.l;\T salar~T Has still goj ng to 

Lhe ball]'. It lOaf> for hi.m to chec.hc the payrolls aml l'aysheeLs for eAch 

fox'Lnigh Lly FlY period. He should bave noticed from those document.s that his 

fort,nightly sa.l.ar'y Nas sUll. beiDi-( p,d.d by the Church 1:.0 the bank. If he did not 

cI.1Pd, the pn;".rrolls and paysheets then I really Hondel' alJout ,,,hat l.,tor);; he h'RS 

.~\ dn.i.n~ Ivhen hB 88.id Chat. he used to Hock 80 hours a H~~ek, 8.11d dtrr'ing; every Heekend 
I 

cmd every pub].i.e holidny. His eviden(~e that. }lP only lookecl at. the SUT!lfIJal~jes 

il If:l Lead. of the h'hole pa,vsheei:..s is not. ar::(~ej)t.ed .• 

.... \l/it.JJ regn,·d tt) t.hr:. Lrn\·pl..lilJ1~ a.11o\"'anC'P over:'.rKlJ'T11fmls, t.Jle acct.v:::ed admif'.t.cd 

i c· ... ') on t,I' IXc:in,C( ellclt'ged dth !\2, ,W() oj' thai: aillount.. 

• 
I'.h(~ Lr.'cnsurel' cl.f~J.·ecd Cu let him hase t.lle Use of [\ Church vr:Jd.c:.l.e but. Ult-'ti. .. l.Jn.s 
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~.IIJ)s('qHentl_v tHken (lH3,Y [r'om him upon .i nst:t"'unLions from the Church. 

It. is cL(;~ar thB,t, under liis tAl'tllS of appoilltm~nt the F\ccused Has qiVPI1 n 

tJ'8velLing allot-m,nee of $2,000 per. annum. There is no mention of a vehicle for 

his UFH~!. ObvIousJy the Lrnvellinp; al.lotVance l"'hic~h he said hras for 100a1 t,r8\'e.J 

MIS given in lie1\ of a vehiole. Ot.hendse if the Church Has ",Iso to provide t.he 

accused ,.rlth a vehicle for his USH in addition to the i.r'lwelli.t,g ailor,arlne fot, 

IUDn 1 tmveJ, then t.het'e Has no point for payment of the travel] ing a II CMa nee , 

In Hny event. .i. f t.he treasurer in tl private. discu8sion t"j th the accl~s(~d h::id fl,greed 

to 8. veld.c.le for the use of the Bccusr:~d but that vehir.Jle Has 8ubsequent1.y ta.h.en 

a'l·,rrt,Y" from ld In, the ::H~cus(!d mqs-t-~ have hnol·n1 that, a veld cl e h!f-lB not part of his 

'remuneration pnckagf.! npprol.red by the financE' commi t.tee of the Church 1.]110 

appointed hj.rn . • 

The "88118el1 UIf'n ",nO's that; he lwd t',he intention of repaying the monies he 

had t.alwll from the Church but ,·!hen this matter Has reported t.o the finance 

commit.tee nf t.he Church aiJout. the end. of August 1994, he left his employment Hi th 

ti,e Church the foll(lHillg day. After careful considera:Uon, 1 have decided not. 

1.1'1 ac,.'erL that. the accused had any .genuine intention of repaying the Churd1. 

Ft'nm 4 .Janual'), J 994 to 9 }\ugust 199,1, til(> accused Hithout a mont.h being missed 

'ifFJ taltin.g mo,..ey from t.he Church ei I.her by over'paying to hJIII"",I[, his t.rave.lling 

-nJ.1.cn.,t:Hlce or lJ~y~ doubJe p'J).'ing t.o himself h:is l.'orLnjglrlJ? s31nrie.c::. There 'h'aR 

oJpnLI,~r no attempt to t'(')PflY r;o a~~ lon Isive (~r0.dLbjlil.y 1..0 h~hnt hp. snys i"hal". he hnd 
• 
Ule intentiun to ncpay l.he monips t.hat he t.oe-it from U,e Chlwch. Thf'n ,chen thi s 

-IlIDLLp1:' h'D-,'::\ t'epor'i..cLi. to t,h(~ rilmnnl_-~ f.'.Oflllll1.t.t.PF' liP .li"~ft I.he E'mp.loyrnenL nf' UI(;"- Cllu!-·("·h 

1 1 
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t..; i. thou!:. any offer of 0[' ntt.empt. at l~nprl~'lll0.nt.. Ivhr-:n i 1-. i 8 a lsn con!=!. Ldpr~(l thn 1-. 

• 
i hp HCC\1H(.~d h8S 8 famil;v- of eleven and "Lhat at the materjal timer5 he "HaS earning 

!l. forLnigh L l.y Hf-d ary of $f)-:H. no, i L .is unbelinvah 1.8 thn.L he ,!:!,"pnll.i ll~~.l.y hfdd any 

·int.ention of repn,vinl! the money totalling; about $4,fiOO hThich he took from thp. 

The aC<:118P,d :,,1.80 Rtabxl "Llla,1:, hp, llsed to ,\\701'l\: from n,()f)run in the THnrni,ll!! t() 

g.OOpm at n:i gh t. during nor-mal lvorkin.e; days.. He Ho.d\ed Rbout 80 hours R Hceh'. 

He ,l1so I'orl,c,d ell Id 1'1.0; "eelmnds ilnd pilblic holidays. It appears that "hat the 

flc'cIJsed h'ilS try".i.ng to sugges L Has that, the Chu1:c'Jh oHed him mone,,7. None of the 

8t.::\,-{-'f 11lemhf~r'8 of LlH:::l C-:llurch Hho Hot'ked \-.lith t.he accused. h~as asked. about Lhi.s 

t,Jhile they "'f~re givjn1:! evidence for thR prosecution. So there hTas no evidence 

~ from thp, prosecution 011 this poi.nt. The only evid(~nne came from th0 accused 

after' the case for Lhe prosecution had been closed. 

J. do not find this evidence from the ar.::cused t.o be c~.1.'{~dible as LherE.\ Herp 

other sl:.ctff doing the "!or\{ of tho ilccounts seetion. It is not cleAr ,,,hat HOl:k 

did. he d.o hihich r(~~q\.li.rfxt him to Hor·1\: a.lmost ncm-stop for almost f?very day of ~:,he 

1Jeeh fl"om (). OOnm t.o }}. OOpm i.ncJ.llding Heekends (Snt.llrclays Rnd Sunrl.ays) Hnd public 

E .... en SOTH(;> or the office holders h'ho carry t.he mos1 onel'OUS and. 

demnnding public off.ic~es in th0 COllntl.';:V do not Horh: quite for !::>u('h long hours on 

an atlTJosL cont.inuolls lJH.'3·is. Bu~, even .i.f UH.~ accused h~a8 \.Joddn,g as haJ.'d. Rnd 8.S 

, long' as he said; he:"! lUH:'\·.,r that. therf7 hias no provisions for o\·ertiITl0 yX\.Y in his 

lenns of cmpl.oYlTlE.'nL. hh~lt he shuuld hav€:") done Has to ask t.he Church for (lvf:-'r-tiIJ10 

Il(1Y or' n sn.lar·,v :i n!..'n~n~~('. 
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NOh' t.he def('llCf:: raj sed on tlehRlf of U\e accused is Umt the acollsed r S 

rv::-.t.ions h"err:~ not lishonE~s L. In considering that defence, I tUl'n first to H,,, 

Sec. Lion 5 ( .l) oJ' t.he Eng] ish, Theft Ac.t 1968, insofnr FlS 

reLevant t defines t.he c~ri.lne of theft.. as folloHs : 

"A person i.s guilty of t.haft if he dishonestly appropr:i.Ht.es 
"peop(-n'ty bclollJ1:in,~ to another h'ith the inb:::'nt.i.on of per.'
"manent.].,y- depl":lv:irlg l.he ot.J.lel' of it .... ". 

In R \' (;/lOsi! r 1.'I8n 2 /\11 1" R 689, Lord Lane C,J in delivering Lhe judgment of the 

CCH.lrt of Appefd sCaLpd at p.6>11; 

"Tn I.l.etenoinillg: Hhcther I,he pros.':~cution han proved that-, the 
"defendant WlS actinr, d.ishonestly, a jury must first of all 
"decide Hhet.iler according; to the ordinary standards of 
"reasona,bl~ and honest people HhHL Has dOI1p. Has dishonest. 
t'If it i.J8S tloL dJstlonesL b,'f{ Lhose stnndards, that is "..lIP 

"end of the JIIHLb~[' and the prosecution fails. If it. Has 
"dishonest, b: ... UU.1SP- standards, then the jury must consider' 
"",hether t.lle def.'ncianl. himself mllst have realised that. "hat 
!litH \.Ja.s cluj n,~ HItS by those stand;.Ircls dishonest. In most 
"(~ases, hlhere the HcLi.ons a,re obviousl;'{ dishone8t by ordinar~c 
"sLandn,["ds, t.hRre t·;J . .11 be no doubt a.bout. it. It t.Ji.ll ~X~ 
"obvious that, l.he defenda.nt himself lme« that he HaS actin!,: 
"(Ush()nestl~r. It i.s dishonest for a defendant -1:0 act. in a 
u\U'l,Y ldli ell hn hnnhiB ordinar:.' people consider to be dj shonest, 
1!f~VI7-:n if he H.SSRJ:t.S or ,e:enu'i nely believes t,hat he is mcn'ally 
",jusLifjed in t-lcting as he did .... 

"C'::lSCS {'Jhir'h mi.ght. be described. HS borderline, such as Btlg:a,'eln \" 
"fl'i1Liams [1.978] 2 AU E R, {1978] 1 fiLII 873, ,,:ill def:'nd on 
"Lhe vieH h::l,l\:en b~}·- the jury ~"hether the defends.nt ma,y have 
"believed that h'hnt. hp Has doin,g h:H~, in accord.an(~e Hit.h the 
'1o.rd i.nnr~r marl's idea of honnsi"..y. 1\ ,Jl.lt'Y might. have come to 
tithe conclusion "U.wt:. tile (k~fendanL ';n that ca.se Has disoberliFm.t 
or impudf'nr" but not di.shonest in "hat be dId". 
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Tn the suhsequent. rHse of II v Clm,,'s (No,2) r 1.'1:14 I 2 ALl li'll 3.16 Watkins LJ in 

c.lelh·erlng t.he ,k I.,.rn('nl:. of tbe.' Court of i\ppeal stated Ilt PI' a:.10-3:n 

"IIoHever ~ (li shon~sty is an ingredient of lTIany offenf..~e8 8nd does 
"not nF!cessfl.:eily depC~l\d upon B correct underst,an(jj ng; by an 
"nccusod of aU the le!!,lll impUcatlons of the parLicular- offence 
"'>I'i Lh h'hich he is chargeeL The t.es t is tha.t, laid d()~"n by t.his 
"Court. in II F Ghosh r 1.'1827 2 ilLI E R 68.'1, (1.'1827 ("JlJ 1053, namelj' 
"t.Jl\l-::UH:'t' th~ 8(,(~l1S8d HF.l8 act.i.l1.~ dishollf-'!stly by the standards of 
l· cn:di.nH]',Y antI decent people and, if 80, l·;hether he himself must 
"have reaL:ise;.l that h'lm.t be Has doing Ha.s, b,\T those standnrrIs, 
It clishonc~8t" . 

In NetV' Zealand ~..,;i Lh cUff:'el'ent1s HorderJ 5tH.tutory provisions feoIll those ill 

EngJand, Ule legal position .'lppears to be stated .in bv'o cases. The first case 

is H ",·Cc1ombridfJ'f} 1'1.976/ 2 NZLR 381 toJhet'B Hichmond P in deJiveriJI,r:l; I',he ,judfsmenl.. 

• of Lhe Court of ilppeal stated at p.387 

"We think -I.,ho.t iJl f)rdf-:r- to rtcl, frn1lclulently- :,:\.n accl.Jsed person 
l'must. c'.ertH'inl,~\-~, as the judge poillted out in I:.he present:, cas!'?, 
l'HI!t deJ iberR-Le 1~1' and HiLh ltnol..Jled,e:e that 11e is acti.ng i.n 
l1!Jr'eaoh of his le,g;a.l obl-jgaLion. But. He are of opinion Lhat:. 
'lif Hn aceu.socl pt~rson sets up a cla.im thaL in Rl1 t.he Cil'Cllm.
"sta.nces he honestly beJ .. i.evf.:~d thar, he Has just.ified in clepact
lling; from his f',Crint obl.i.~at,i_onr'!", alhe-it. for 80m(~ purpose of 
"his 01<11, then his def"nee ",hould be left to th", jur,v for 
lIconB.i.d(·~rn.LiO'n prnvidpd Ht .l.(~f.\!)I·, t.hat:. t.here is evidene(~ (lil 

"t .... hinh it. hlen.d.d be oprm to n ~jJll"Y to oonnlude thAt in all the 
"n"i,["clunsLn.nces Ili.s r:nndtK~~" a] U"J(Hlgh lnga.11y \,;rong, mi,giyl·. npver'-
11 Ul/~1(~8S 1,P T'P,!!:"ll'ded as honp.st.. Tn other Ho.n18 t.J1P. jury SilOUld 
I'ht~ t,nl.d 1.llnt'. 1.hc~ nccl\scd CAnnot-. b('} con\'icted \In"lf~9r-: lIe has l)pen 
l1 s hoh 'n tn hn.\"(~ acted dishonesLlyll. 
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til n cJecid.iJ It{ 'h'l'H:~l,her thp. ncc"used Has aetin~ d i Bhonest:1 y- nt t.he 
"1lIr\.tf~.ri8.l. I illlC, the jllry nr.n entitJ.ed to 10(llt HI, all t_he f't'1(~~L8 
"Dnn s tntpi ;t~n Ls d.i.scJ.osed in the pvidr~ncf~ from HId (~h in ferel"lces 
"H!=~ -t.o thp honcf·:d:y 0)"' othPl'Hisc of his be1..i.(~f mfty be drahTl. I.n 
!lol.hf~r· Hnrd,:::, Lho jllr'y :in decid.-il\t! on thp. accused's stat.A of 
"m i nd - honp[) t or ot-.h(-n·uiR8 - (a R\lbjpc Ltv!? s tn h~) are pn t i.ll ed 
1\ to a_~:->k tl'l~:~rnSp.1. vm:; h'hp.Lher on tl\8 evi.dence j t h'HS f'p.3sOlmhly 
"po::,sHd("! 1.lln.t lv-"! tvfH~ anLin.£:!; bonPRI.-ly, hOH8VPt' nriRLnkr-:-nly, (n 
"subject-l.v0. t.est) and if this is reasonably possible tbe;y must 
"acquit:.. killl. Thi.s h'e tJdnh: i.s pnt~il'eJ.y consistent. t-Jj.t:.h th8 

V1 e1' t"hen h~c tlle 1,,1-1 in tlle many s i~tuations Hhere the state 
"nf n pel'SOn'8 mi.nd i..s t'plevanl in criminal proce8f.linr.t:s". 

Thr::n 8 Li. tl.Je fur-the;-r' on the Court '\>lent on to SH~;"" 

"But h'hc'n the sIJIJuHinp: up is n~aminec1 a.s a HhoJ.e l-.re t,binh: that. 
"no ,jlJstii'ialJle L'olnplaint can 'be mttde abol.lt it. Thf~ j'_lry 
"l.Jore left ion no doubt-. that they had t.o c~onsid.et' the ~d-,at,e of 
"Ule appeLlant's mind, his hnm<lledge and motivps; ~·Jhether he 
'\ ... as h()nesl~., [Jnd that. if they t.hought thaL he mn.:y" havc--:, ,(d.ven 
"" truUd:\,1 exp.1anaUol1 consistent HiLb an honest lJelief he 
"must be aCfp.l.i.'I.. L(-:!d" • 

-, "C'-

Turnin,~( hi-\ck to the Ellglish auLhoriLies, it seems 1..01118 that { .. -hat. is sRid 

Ghosh's CFtE8 And G.lor·;es case are more rel(~vrUlt, 1,0 a. oons:id(:~rntion of t.he questi.on 

of d.isJ\On!'-~sty unclet" out.~ C:r .. imes Ordinance H)G I. beca.use of t.he sim:i.la['ities bet.Heen 

l".il0 l'l~levf\.nL El\,~l'i_sh sLaLul:or,Y peovision and section 8G{ 1) (n) of our Oh'n 

Ord inauce. /\ppJrillg -I:..he Lesl. .laid df..)h'll in Ghosh's CRse nnel latet' adollLed in 

C]Oh'e.s CHse 1:.0 U}(~ pref:lf_:!:llt C-8.se, 13m of the cleaT." vjph' as d.ecider of fact i".hnl: 

UH-~ RC('1J~:",ed. t.Jn~-:l ::l.f~'U it,G!; d lshOl')r.:"sL.1 y by the sLand~-n·ds of ordinary cH'ut clecenL 

p:,'-np.l p • For h,im \ .. 0 chn~hl(~ 'Pay hi.lflse.1:f on four occn.siulls h'ithoul: telling thp 

t.'-·f~asu['eJ: DhouL it. .in Lhe vouohers for paYIIlPnt. that he prepared, or teLl.ing the 

c~H:;h.i.el' ni10IJt ~H, f3n I.hnL Ids sn J.1H'Y h'Il] Hot be po i.d. a..f1:;.tin into h.is 8(~cnunL Ht. 
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the bnnk t..;8.5 cleneJy dishonest. As an accountant, and 8.8 chief Hccountant for 

the; Chuech t the D! clised Illust have also eealised th:.'\t t.Jhat he \.Jas doinp: t·,t"::'IS " 

clishonesL by Lhf.~. s·\...~l.nda.r:ds of oI',linary find deoent people. 

Li1n;~~.d SH Hhen Lhe Elf)CHSed in a period. of eight.. months from .January lU91 l.r) 

rncll"(~ Ulan tuice the ::.u!lu!.mt. of lhe travelling alloHHnce he Has entitled to per 

annUTn, tllaJ, ~.J;'1.B cd.ear.! y dishonest by' the st.andards of ord.in~'try and d.ecent-. peopJ e. 

1 run ,·.-d.so of the ViAly Uw.t the accused must have realisecl t.hat t· ... hs..t:. he ~.JB.S r:loinr~ 

~-.'as di5hon~;s t by Lhose same B tanda t'ds. 

As 1. have already- 8 tater! J t.lH:~ monies tah:en by the accused. Here not ::\dvances 

.. t/h i eh he Has SUPIJosed ·to 1:'ppay. They Here simply st.rai,ghtout pa.yments of 

sa-lar ips and tr:av(~ll.i.ng allot.Jancf~. I I.. a] so appears fr(llll t.he ey j dence of the 

cash i.er t.h8 L she 'Ka.B 1JeVpj" ~ i'ven hy the accused copies of all vOUehel'R he 

prepared rot' LhE.~ p:lYl1lE'n1-..s made t.o h.im so tbat sh\,--~ could. enter: them in th(;;o cash 

payments jounv:d. It, Has on] y i.n t.h(~ pnd of August or be,U;inning of Septembpr 

t.]hf7n t.he accus.cd h'H,,'3 loav.i.ng or had n.lreoJy .Lefl:. the elJl111uyment of Lhe C1H.11.'ch 

Lb("lt Bhp ber.:~mJlP a1.!31'e or t.he t-l.fOl'PSRid vouchers. 

TqrnJ.n,£; f".o the Ne'H 7enJn.nd (~af:.:es T have a.1ready c.~:i.tedJ it lIlust be point-pel 

out:. that. l.l")t" .. ~ t-Jor:ding of -the pr'ovisions of th(~ N0h~ ZealHnd. Cr.i.\ll8S l\ct, 19G1 t·",hich 

of scetion e[i(J) of our CrimeH (J1'cl.in.H,IICe 19G:I. HUHPvpr, even if td·w!. ~>m"S std.d 
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treated as applicable \'0 the present case, [8TI1 of the clear vieH t haL the 

actions by the accused Here dishonest in the light of the evidence to "hich I 

have already referred. I do not aooept having regard to a1 L the "vi.d~'n,-,e that. 

"hen the accused embarked on preparing vouchers and cheques for double payment. 

of his salary' and for gross overpayment 0[' his annual trave.Llin" alloHanoe i.n a 

period of eight:. months, he had any honest belief or SIA'l,te of mind that he "'as 

/' justi fied in his act i.ons. 
" 

I\ccordingly the defence based on the absence of any dishonesty must:. faiL 

I am satisfied that the proseoution has proved all of the remaining seven 

ohar,ges beyond reasonable doubt. This lIIat tel' is adjourned to 17 .June .1994 for 

a probation report and sentencing. 

./~.':1 .. ~ ....... 
QlIIEF .JUSTICIl 

• 
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