IN TIH SUPREMEE COURT OF WESTERN SAMOA

'1{13LD' AT APIA
C.P., 13/96

DEIWELN: DIFTMAR MUNZ of Vaiala, Chef:

Plaintiff

A N _1In INTERNATIONATL: CUTSINE LIMITED a
duly incorporated CoOnpany
having its registered office at
Apia and trading under the name
Apila Inh Restaurant: :

Jounsel: P I Meredith for plaintiff
¢ J Melson for defendant

Hearing: 17 April 1996

Judgment.: 24 April 1996

JUDGMENT OF SAPOLU, CJ

The plaintiff Dietmar Munz is originally from German}-'.. It appears from
what he says in his statement of claim that he must have come to Western Samoa
in or before July 1995, but his exaot date of arrival in Wegtern Samoa is not
alear, He also says in his statement. of claim that he was emploved hy the
defendant International Cuisine Ltd as a chef from July 1995 but his employment
was unlasful Ly terminated in September 1995, ALl these allegations hy Mmz are

denied by International Cujisine Ltd in its statement of defence.
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When procesdings were filed by Munz for the alleged unlawful termination




of his employment by Tnternabional Cuisine Lid there waa an exchange of letters
hetween the solicitors Tor the respective parties on the question of security for
‘mosts. In a lebter of 22 March 1996 Lo the solicitor for Munz requesting from
Nunz security fgr costs, the solicitor for International Cuisine Litd says that
he haé heen instructed that Munz is a permanent resident of Germany but is emly
resident. in Western Sampa on a temporary permit. To that letter, Mmnmz's
solicitor responded by letter of 27 March 1996 that his client is originally from
Germany and 18 resident in Western Samoa under a work permit. ‘Those two letters
have haen produced in these proceedings. On this same issue, Munz says in his
gtatement. of ~laim that although he is originally from Germany he presently
resides at Voiala in Western Samoa. Internmational Cuisine Lid in its stabement

of defence denies that allegation and says that Munz is a German resident. Munz,

as the Court was informed from the bhar is still in Western Sameca. lHow he is

-

living and what he is doing in Western Samca at present is not clear.

Under section 11 of the Immigration Act 1966 the Minister of Inmdgratibn
may grant a permit to any perscn entitling him to enter and reside or remzin in
Western Samoa for a period of not more than six months but such permit may be
extended from time to time or may be revoked at any time. I%f is not known how
lmné Munz will continue to be in Western Samoa for and whether his permit will
be further extended. The weight of the submissions presented in these
proceedings was certainly placed on the question of how the Court should exercise
itg discretion as to whether or not to order security for costs against Munz as

plaintiff and not on the question of ‘resident.’.

Now rule 30 of the Supreme Court {(Civil Procedurs Rules 1980) provides
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"Plaintiff not resident in Western Samoa ~ {1} In any cixil
"proceeding and at any stage thereof the Supreme Court. may
"require a plaintiff or applicant resident out of the juris-
"diction of the Supreme Court to deposit sny sun of money

. "as security for cosls, ‘and may stay the proceeding pending

"the making of that deposit.
. "(2) When any sum has heen so deposited as security for

"costs, it shall be disposed of in such marner as the Court
"directs”,

Clearly this rule is expregsed in terms which gives the Court discretionary pover
ta order a plaintiff resident out of the jurisdiction of the Court to malie a
monetary deposit ag security for costs. The word ‘may’ as used in the rule gives

that discretion.

But before the Court is required to exercise its disoretion whether to
order security for costs against a plaintitf, it must he shown that the plaintiff
ig resident out of the jurisdiction of the Court., As it appears from rLhe
e?..:xcxl'lange of letters hetween the éo].icitors for the respective parties I have
already referred bto In this judgment, both acknowledge that Munz is resident in
Western Samoa under a work permit. And while the solicitor for International
Cuisine also sayvs that Munz is a German resident, the solicitor for Munz deoes not
coneede that issue and says that while Munz is originally from Oermany he

present.)ly resides at Vaiala.

While the meaning of words used in the rules is a question of law, T think

the question whelher the meaning attributed to any of those words applies to a

particular case is a question of fact., As thare were no legal submissions
addressed to what the words ‘resident out of the jurisdiction of the Court’ mean
b

T am not prepared to place a definitive interpretation on those words as a matter
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of law., T would only say this., [t is common ground belween holh counsel, as
they are also the solicitors for the reapective parties, that Munz is '‘resicdent’
"in Western Samoa for the time being., Rule 20 of the Supreme Court (Civil
Frocedure Ru]es) 1980 does not uvge the expression ‘permanentiy. resident!,
tordinarily resident.’ or ‘habitually resgident’, Tt also does nnbk use tbhe
expression ‘occassionally resident’ or ‘temporarily resident’. Tt simply uses
the term ‘resident’ withont any qualifying adverb., Tn my view while the {erm
regident’ as used in the rules must be given its natural and ordinary meaning

as a matter of law, whether that meaning applies bo this case 1= a question of

T fact and degree.

(iven that it 1s common ground between acounsel that Mung is vesident in
Western Samoa for the time being, T will accept that position for the purpose of
this case. If that was all, there would have been no difficulty in this case as
Munz would not then be a plaintiff resident out of the jurisdiction of this
Court. The difficulty is that counsel for Tnternational Cuisine Lid savs that
while Munz is temporarily resident in Weﬁtern Samoa, he is also a German

resident., Counsel for Munz, on the other hand, has not conceded that his client

. is a German resident. e merely says Munz is originally from Germany.

The First difficulbty is that if Munz is a resident of Germany as well as
a resident of Western Samoa at the present. moment as coungel for International
Cuisine Itd says, does thab wmean that rule 30 apply to him as a plaintiff
'resident ocut. of the jurisdiction of this Court. No submissions were directed to

sthat question. Tt is of course possible in law to be a resident of movre than one

-
combtry. There are people here who are residents of Western Samoa as well as
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residents of another country. Whether those people, if they becawe plaintiffs

in eivil proceedings in Western Samoa, do come within the parameters of rule 30

€

is not clear at this stage. But that is the issue which has arisen on the

account given by the defendant.

The second difficulty is that Munz does not admit or conecede Lhat he is a
German resident. He may be a German national or citizen but that is not
synonymous with being a German resident. Whether he is in Fach a German resident
as the defendant alleges, would, in my view, reauire more evidence than an
assertion in a letter and a.statément of defence. The concepls of nationality,
citizenship and residence as they exist in law are not  synonymous  or

conterminnus.

{Fivent these unresolved.dif%iculties, T have come to the view that T should
not proceed further to consider how the Court’'s discretion with regard to
security for costs should he exercised mmless the threshold jssue T have just
discussed hag bheen resolved., The question:of whether Mungz, given his present
circumstances, is a plainkiff resident oubt of the jurisdichion of this Court did
not receive the benefit of full legal submissions at the hearing as the weight
of‘counsel’s submissions was put on the question of how the Court's discretion

should be exercised,

Twill therefore decline the present application for security for costs but
reserve leave to the defendant to reapply if necessary.
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