
( 

·. q~- (:x--.2-lf Seep /3- (7(-:; 

-f"-- .. / 

IN 11m SUPIIE'ME COURT OF WESTERN 8AI»J1\ 

• 

Counsel: 

J~: 

P F Neredith for plainUff 
C .J Nelson fot' defendant 

17 April 199(j 

;:4 AprLL 1996 

-------_._-_._---

Plaintiff 

IN1'FlINA'fl9l!AL C.!l!,.'lINE LIHITIl.l! a 
duly incorporated compan;­
having i t,g re.gistered offioe al: 
Apia ami tradin,fl; under the [lame 
Apia Inn Regt,'lurant: 

,JUj)GMI<NI' OF SA POW , CJ 

The plaint.iff Dietmar ~JLmz is originally from Germany. It appears from 

",hat he says in his stat,ement... of claim t.hat:. he must ha;ve COTtle to Western SHmCl8. 

in or before .July 1995, but hig exact date of arrival in \vestern Samoa is not 

clear. He also .gays in his statement of claim that he Has employed by the 

defendant. InternationaJ Cuisine Ltd as" chef from .Jul~' 1995 but his employment 

\"as unhu-!fu.1 1), t"rminal.ed in September 1095. All thes'" all egations by ~hU'lz are 

denied b~r InternationaJ CU:Lsinp Ll.d in it0 statement of defenrp. 

'''hen pro~epd.in.gs Here filed. by f"h.mz for the alleged unlHHful. t.Pt'lnination 
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het.h'p-en thp 801 i.('i:tors for tJJ8 respectivp pArties on the questi (m of securi t.y for' 

-r;ost-.s. In a let.ter of 22 r--hroh 1996 t.o the so.l.ici.tor for rIun;:;; l:"'eqlll?Rting feom 

~Ium; security for costs. the solicitor for International Cllisine Ltd sa~'s that 

hp- has been instrU()t.ec1 that. i"funz is 8. permanent resi.dent of Germf.\n~l but is only 

res] dent in ,"vestern Samoa on .9 temporar;v permit.. To i..hFl t let::b~r, f\Tunz J 8 

solicitor responded by lRtter of 27 ~larch 1996 that his cljent is originally from 

Germany and is resident in Western Samoa under- a t.;rorh" ppnni.t. ThoSE'tHo letters 

have h8en pr.odl1cerl Ln thesA proceedings. On this srone -i.ssue, ph.mz says in his 

statement of .'la; m that, although he is originall"' from German,1' he presentI;' 

",'!sides at V".;al.a in West.ern Samoa. Int.ernational Cuisine T..td in its statement. 

of defence denies that allegat.ion and sa.ys that ~lun7, is a German resident.. Nunz, 

as the Court. Has i.nformed from the hal' i.s still in West.ern Samoa. \lot< he i.s 

Living and "hat. he is doin,tl in Western Samoa at present ie, not. clear. 

Under section 11 of the Immigration Act. 1966 the ~linister of Inuui,f(ra.tion 

rna? grant a penni. t to an"' person enti tling h~m t.o enter and reside or remain in 

Western i'lrunoa for a period of not more than six months but such permit may be 

extended from t,jrne t.o ·time or may be revoked at an~r time. It is not knOh1fl hOH 

I. ong Nunz Hill continue to be in \vestern Sarn(JH for and Hhether his permit h-ilJ. 

be furt.her extended. The Height. of the submissions presented in these 

proceedings HE'S certainly placed on the quest.ion of holol t.he COllrt should exercise 

its discretion as to Hhet..her OJ' not to order secllrj t.y for costs aga.inst. ~'Illnz a.s 

plainti.ff and not on the quest.ion of 'resident.' . 

• 
No" rule 30 of tllp. Supreme Court. (Civil Procedur,> Rules 1980) provides 

2 

\ 
t i 
I, 
I' 



•. 
... 

• 

"PJainti ff not resident h] Western Samoa - (1) III any ci "il 
"proc8edin,g; and at. Rny stag:e thereof thP.' 8upJ:'f:-:>me Court may 
"rp'luin" a pJaintiff or applicant rpsid"nt. out of t.he juris­
"diction of the Supreme Court to deposit (:lIlY ~um of money 
"a.s secnrity for OOs:t-R-, and mr-iy stay the proc:oeeding pendin,9: 
"the makin.g of thar~ deposit:.. 

"(2) Wheil m]~' sum has b",,,,n so deposited. as spc.urH.;' for 
"cost.s, i. t shall "be d.isposed. of in such manner as the Court. 
"directs" . 

Clearly this rule is e"'Pressed in terms Hhich gi.ves the Court discretionary pcwer 

to order a plaint.iff resident out of the jurisdict.ion of the Court to malIe 8 

monetary depos:i t as securi t.y for costs. The h'ord !In:::1.~r' as used in. the rule ,gi VPE 

that discreti on, 

But before the Court is required to exercd.se i.ts cl'i scrption HheLher to 

Qrder securit" for costs against a plaintiff, it must lop shol-lJl that. the plailltiff 

is resident out of the juri.sdiction of the Court.. I\S it appears from I:he 

exchange of letters heb,een t.he soli.ci.tors for t.he respect.ive part.ies I have 

already ref~rred to in t.his ,jlldgrnent, both ar.l\no~"lerIg8 that rlunz is resid!?nt in 

Western Samoa 1Inder a Hark peJ~m.it.. And ",hi']e the sol:ici tor for International 

Cuisine also says that i"lunz is a. German resident, t.he solie i. tor for l'lun7, dop·s n()t. 

concede that issue and. says that lVhile f"'Junz j,s orig;i nA.ll~~ from GermAny" he 

pt'f~sentJ.y r(~sides at Vaia,la. 

Whi 1.P the menninQ; of Hords used in the ,rules is a q1Jf:~8tion of laH, I thi.nh: 

the question h'h"l.her t.he meaning attributE'd to any of' those «orrls 8pplies to a 

pllrticulut' cas~ 1.8 H qU8sLi.on of fae.t. ;\s there Here no lpg;a 1. submissions 

iiddl"essecl t,o Hhat t.hp ~,]ol~d8 trC'.'sidentJ out. of thp jurisdic:tion of t.be Court' mean 
• 

1: nm not pr~pan~d t.o p]ace 8. defin-it.ive interpretation on t.hose {'lords as n matt.t?r 
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1 Hould. onl.y say '!:,his. I.t is common .e:round heLlVPpn bO!'h C01Ul_9.~1_, as 

thA;'i! are also the solieitors for t.hl'? respective parties, t,hp.t.. NlIn7 is t res i(lent' 

~ in Western Samoa for the time bein.e:. Rule :)0 of U'E' Sup['~'rnp Court I Civil. 

ProcedlJre Ru.1 €S) 1980 doos nut t 1St::' the expression ! permanent ly residen t- ' , 

tordLnaril:.-- resjdent' or 'l1ahitual1y rpsi_l.lpnt'. 

expression toocass; onally resident.' or 'temporari] y resident'. ll. simp.l:>~ llses 

the term 'resident' "it.hol1t etny qualifyin.v: adverh. Tn my v ir"'h' i..rh iJJ~ the Lerm 

t resident , as used in th8 ruJes must be given its nRt.uraJ 8.nd ordinar~' meaning 

( 
A.S a mattel" of lru..J', l-JhetJler that meaninp: applies Lo thi..'3 case b'::: Fl., quest.ion of 

fact .q,nd degree. 

(}iverl tll8.t it i.s cnmrnon .~round hel:.Heen nOlJllsel l.h~lt-, l"'I1Jnz is resi.dent in 

Western Samoa for the time being, I Hill accept that posi tion f'.r the purpos" of' 

t.his case. If that Fas all, there "f)uld have been no difficult.,Y i.n this case as 

nunz HQuld not then be a, plaintiff resident out of tl,P jurisdiction of this 

Court:.. The difficulty is t.hat counsel for Tnternat.jonal CU.1Sin8 Lt.d sa~:g thH.t. 

Hhile ~lunz j s temporari ly resident in He7tern Snmoa, he is 81s(1 i3 German 

resident. Counsel for rlunz, on the other hand, has not conceded \:,hat. his cl.ient 

is ~ GermRrl resident. l-Je merely says r-'lutl/: is orip;.i na1 bt from Germany. 

The first, difficuLt.y is that if Nun;;; is ~', resident. of Oel'rnl'lny ets "ell as 

n resident of Western Samoa at the present. moment a.s counsel. for TnternationaJ 

CuisinA J.,t.d f::~[-tys, does that mean that ruJe 3D apply to him DS ::t plaintiff 

resident. out of the jurisdiot.ion of this Court. No .submissions Heee directpd. to 

~thn,L question. f-t. Ls of course possible in 1m'] to 1.)8 a res ide-I It. of more ,U18n onp 

. 
nountry. Therp are people here Hho are resident:,s of NestAI'n Sam',8 HS Hell HS 
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residents of another countr,Y. Whet,her thOSf~ people, if they "became plaint.i ffs 

in civil proceecline:s in Western Samoa, do come"Hithin the parameters of rule 30 

is not clear at this st.age. But that is the issue "hj eh has sri sen on the 

account given b)' the defendant. 

The second difficulty is that Nunz does not admit nr rnncpdA Lhsf-, he is R 

German resident. He may be a German national or ci.tizen hut thAt, ,i.s not. 

synonymous Hith being a German resident. "I,ether he i.s in fact. 8, German resident 

3-R the defendant alleges, Hould, ]11 my viel'J, require more evidence than an 

a.ssertion jn a letter and a statement of defence. The (?oncppLs of nati.onali ty, 

citizenship fl.nrl residence as the? exist in hu ... ~ are not-. syn0l1:,\:n10US or 

contermi.nous. 

GLVfm these unresolved difficulties, I have come to t.he viet.] that I should 

"not proceed further to consider hOH the Court.' s disc-ret.ion Hi th re~ard t.o 

.o,e('.llrit.y for nost.s should he exercised nnlesR the threshn] rl j SSllE' I have :iust 

discussed ha.s been resolved. The question .. of l ... hether ~ji.1nz, .g;i ven his present 

c.i.rC1Jmst~Hlces, is Fl. plaintiff resident out of the jne.i.sdict.:i on of this Court did 

not receive the benefit. of full legal submissions at. the heA,rjn~ as t.he Height, 

of r.:ounsel' S 8uhmiss i.ons Has Pll'l. on the question of hOH the Court's discret.ion 

should be exercised. 

I "ill t.berefol'e decline the pr'osent application fot, security for cost.s bui:. 

r.eserve leave to the defendant i:.o reapply if necessar,- . 

. - F A.1 L L,; / 
.. ( ........ O''f-~ ... . 

ClfIEF JUSl'ICE 
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