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'.1his is an action brought by Lhe Commissioner of' Inland Revenue, as" 

plaii-ltiff, lU'lder the provisions of the nOH repealed Goods and Services Tax Act 

1986 (GST Act lH8G) to recover from t.he defendant, A registered company "hieh 

operates a 'hotel td.th a restaurant and public har at Sogl, Ul1tT,m.lttp.d .goods and 

services tax (tax) "it.h «hich it has been assessed as HPll as dcfault penalties. 

Counsel. for the defendanL does not no'\\1 disput0 the fnc~t.s AS :::llle.p.;f.':'d. by the 

I 
jc,]aint.iff in the st,atnncnt. of claim, but he raised t!'o technical defences !'iI.h 

,dd.eh I Hill dpa1 later in this judgment. 
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.HlrIch.>. a.e:ainsL Lhp defpnclanL u.nder thp provisions of sect.ir.m 1:1 of thp GST /\et 1 ~lH() 

1 FebruAry 1992.. t(l 30 November 1.99::1. PenFllLies Here Cllso imposed llnder section 

30 of the GST I\et 198fi for thFl defendant' oS failure to oolleol:. the corr'e"t Am'.Jlmt 

of -tax. Thp- toLal amuunt of the tax F\RSeSsmf~nt, made to.~pth~r l.Ji th dpf~111! 

l'enalU.es is $128,800.39. That 8ffiOUlll:. is nOlJ being: claimed b,' the plai.ntiff from 

the defendant. 

To deal \-li Ul t.he first teohnical defence Hhich is based on sFlct.i.on 23 of 

the GST Act 1.986 as raised by counsel for the defendant. it is npcessat~~~ to refer 

to Lhose l'l'ovisions of the GST Act ..,hioh deal Hi th tas C'o11eci:eri "nel those 

provisions dli.eh deal Hith ta.x rdUel! ShOlLlei hm'e heen coLlected. But. in order 

't.o have a olear understanding of those provisions H. is necr'ss"l'." to refer first 

to other reJevant. provisions of Hie Act .. Section 2 of the Act defines a 

tconsumer' to mean any person t'iho pays a fee to a provider for any .good.s nr 

services. The Hord 'provider' is not defined in t.he Act but the definit.ion of 

~consumer~ clearl,Y su,e:p;ests that a 'provider' is R person to Hhom A. ('rJnsumer I":'"lYS 

H fee for goods or servi C'e8. The l.;qrd ! fp.p.' i R a.l so defi 1"lRd j n section 2 of t" he 

Ac.t La include any char.2;e, credit nhar.Q:'e, cost. pA.rmenr., Sl1m of 1Il0nE'~V £)1:' ol.llf~r 

Yn.l.up, but not tax. And t tax' j R also deLi ned .i n the ,sRmE' provi.sion to Olr3 HIl 

,goods and seevi.ct':-"'!s tax i.mpOS8(t h~r t.he /\ot. 

Under secLi.on 4 of the Act, tax is le,:~ied. and paid. on ever,'.'" f!?e Ik'J..irJ b,v a 

ronSl.llner for r{Or"!ds or services. And under section fi, t.he amount of ta...::: levied. 

is 1.0% of thA fep Nld(:~h is paid by Fl consumer for .e:ootls or services. It. must of 
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COl1rs'-" he cll'--~F.l!~ from the definiLion of 'consumer' in 8ec .. tion 2 that t.hE' fee 

P8Y"Ah.l,e for Bny ,~oo(ls or sA:rvices is paid to a . 'provider' . 

NOH if onp. refers to part In of the Act ",hieh contAing speLions 7, 8 and 

9 1 it. would be clea.r that those provisions dea.l t.Jith tax C'oJ](;",t""!terJ b,F ,~l proFi(i(.:J1', 

SecCi on 7 (1) and (2) "equi re every prov;,ler, as a.<tent for the DepArtment· ,-,1' 

Tn.Lrmd Hevenue, to collect t.ax from a conSlllner at the same r.imp 1:.111' ('fmS\lmer p",'s 

t.he fee to "hich the tax. relAtes. Section 8 t.hen provides th"t. ,,11 tax eolle<'ted 

by a provider is to be held by the provider upon tru.st for the C:overnmenl:.. 

Sect.i.on 9 then goes on to provide that every provider by t.hp lOU, d",' of pveo' 

month must lorJ,ge t.Ji.th the De·pFtrl:ment". of Inlftnd. 1?r::-VP1Hle a t.'pb.lrn of thp Lax 

~ollectecl by him to.e:ether Hith a remittance for the amoun\-, of tax he has 

"ollectpd. Thus t:.he "bo1p of part III of the i\r~t. deals '·!ith the ""tI.18.1 
, 
colleetion of b-lx b:.~ a provider from consumers and the remi ttanee to t.he 

Department of IlIland H.evenue of an "mount. equivalent to the "mount of tax 

co llected. 

Part V of the Act; "hich cont.ains sections 13 t.o 19 dea I.s Hi til tAX r"jl.ich 

shollld hAFe been col.leci:ed b.,· A. prodder as opposed to iAX colJected b." A. 

provider or La, Hhich is actually collected by a provider. Spetion 13 (1) and (2) 

empOHers t.he Commissioner of Inland Revenup, Hho is the plaintiff, to make Rn 

El.SSeSsmnn-i: .. of t.he mnount of tax t.;hich ShOllld hr~.ve been col.l~'cted by 8.. pr()Virlf;.~r 

and_ U-'18 amount of such an RHsessfnent. is the amount to be remitted by" the provider 

to t.he Department. f)f Inland Hevenue. Spction [II further empoHers the 

Commiss.1.onee of .inland. Hevenuf.:" to JnA.li:e 8n amended_ assessment if nenpssAry and 
• 

section 16 ,e:i ves t.he provider in respec-r~ of "Hhom an assessment. is IIKH.1e the ri,gitr.. 
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t.o lOllg;e nn ob,jection A,gainst Lhe f:lSSpssment. Sf.:'Ct.tOfl 17 t.hpn pr'o\'irles f()t" hOhT 

~the Commissioner of lnla.nd. Hevern,tP is to df'termine an obJect-jon tn an assessment 

and spcticlIl 1B provjrJes for 8 r:~F\se sLat.ed. to t.he S\.lpreDlA COllrt h'hr.:-re an oh.iec·tor 

is dissati..sfied htit.h H deLenn.inat.ion by- the Cornm.isr.:d.()rH?r, Sectj on 19 is not 

relevant for nUt' present purpose. 

hl.at i.s clear ream this di.scussion, is that. under th8 scheme of th8 GST Act 

198(; there is A cleAr distinction betHeen tax coLlected '-'.1' A prodcier h'hich is 

dealt. \,TiLh 1.1Ilder part III and IBX ["iJich should have been co.llect.ed 1.>,r a [>l'Cwieier 

HlLi.ch is dealt. HiLl, lUlder part V. It is important. to bear that dist.inction in 

mi.nd Hhen eonsiderin~ the first tBchnical rJefen(~e raised by counsel for the 

defendant. lIe submitt.ed that t.he st.atemenr. of claim should be struck out. as t.he 

"ron,'; defend", .. t has been sued. lIe fl1rt.h"r submit Led that the proper defendants 

to he sued in this case are the (UrecLors of the present defendant compan;l' and 

no I'; the company i t.self. lIe based his subnissions on section 23 of t.he ,\ct.. That 

1"'ov1s10n states : 

"If a providHl" is a corporation then U18 dir-ectors of that .. 
"corporation ShAll, i:ogei:her rd /:11 the corporation, be ,ioint.l,· 
"and severally l.iable t.o remi t t.AX coLleoted by t.he corporati.on 
"or pa.y any penalty imposed upon t.he corporat:ion". (it.alics mine) 

Lool,:inl'( at. the Hor-ding of section 2~1, it is clear that it provides for the 

Uabi.lit,;I' of a corporation and its direct.ors in resppct. of t.he rpmit.t.ance of I:"y 

co_l1.ecl;etl by 8. corporat.ion and not tas f./h.icb shol1.ld ha:n?- been co1.lect.ed h;-.'" 8.. 

corporHtion. Ilence section 23 does not appl~; in the present. case hTilich is 

concerned "j th "n assessment made by the piainl;i.ff und.er section 13 of part V of 
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the t\cL for tax "ILicil ,~hould have been collected by lhe f.lefendallt as H provider. 

~_F'1rt:.llprmorp. even if it is assllTned. tJIF1t sE'ction 23 Bl)pl ies I tllF.! provj):3 i on .i s 

cleAr that. t.he corporat ion direct.ors, to,S;et,her Hi th the corpora t.ion rtse.lf, :"\r(:> 

,jo.intly and severally liable to re.mit tax c.Qll(-~cted by the. corporation as C1 

provider. Therefore m~y failure t.o comply Hith sect.ion 2.1 h'ould necBss:J-riJ.y rnsJ;;:f'~ 

both the corporat.ion and its direet.ors ,jointly and RevPf'H.l1y liab1 e, anrl the 

corporation l'ouJd thus bH qui t.e a pr'ol'er defendant. 1:.0 he> s\lf'd. 

The first technical defence rai.sed by couns,,] for the defc,ndanl ie; 

therefore misc~orv.Jeivecl and is rejected. The point. about". the directors bpin,g 

responsible for t.he management of a company is also of no assistanee to t.he 

.defendant in this casco A company is a Iel<a1 entit.y "ith a s"'para!:e e;;istimce 

qui te distinct from that of tis direct.ors and shareholders. It i.s clear t.hat the 

ass!,ssment made by the plaintiff under section 13 part V of t.he '\ct for tax .Hhieh 

should ha.ve tx~en co 11ec ted and reml tted to the Department 0 f TnlEllld H.evenue l-!as 

marle directly "nd solely against t.he defendant company as " provider and not 

a~1;linst its dj rectors Hho a re not providers. 11m\:. being so, the proper and 

.lo.~ical person t.o be sued. B.-8 defendant in this case is t.he c~ompany and not its 

directors unless there is " st.atutory provision mald.ng t.he directors also liable 

for the n,mi Ltance of t.ax ,·,hich should have been collected h.v t.he company. But; 

there is no slIch Ill'ovis:i.on in the GST Act 1986. 

As to the sf::'cond teclmi.cal def(~nce raised by counsel for the defend:)nt 

"hleh i.s thnt. the GST Act 1986 has been repealc'<i by \.he Value /\cldecl Goods And 

Services Tax ,\ct. 1992/ 1993 (VN.1ST Act 1992/1993) and that the savi no:s provisions 

of t,he VAGST Act, 1992/199~-l do not. preserve E\n~"- .liRb.iJitjf~s AC('rllE'd or proopp.(lln,g;s 
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arj si n,~ Ollt of or conlTnp1l8ed unrler thp. GST An~. 19B!) , t.hp 8flRhler t.o tJHlt dp.fpncf' 

That. 

provi sion of t.h" I\d.s Tnt"rp1.'etat.ion I\ot. Has ao1moHled"ed h,' oO\1nse] for th", 

defendant. and mised and red. i.ed upon by cOlmsel for the p1.aj I'll. if f in her' eOUJ1 I.er-

an.rument .. Insofar as it is re]evant., spot,jon 19(p)(iii) provides 

"The provisions follo«j n.e: shan have .!(enera.J. appJ i.cation i.n 
"respeot t.o the repeAls of I\ct .... that. is to say, tllP. rp.peal 
"of an Act .... sha 11 not. affect any ri.ght to any Government 
"revenues .... 01' any .... taxes .... penal ties .... or prevpnt an;v 
"such Act. . .• being put in force for the oollecb.on or 
I'recover;v- of .any such revenues,.... taxes t • • •• pena.l ties, 
" .. .. or othenvise in relation thereto". 

In tenns of section 2 of the I\ots Interpretation Aot. IH74 and of Rection ill 

i. tself, the latter provision applies to every repealed Act except in certain 

circumst.ances HS provided in sect.ions 2 and 19 themselves. It. Has not argued 

that any of those exceptions apply in this case and in my viel-l none applies here. 

Coming back t.o section 19(e) (vii), it ,is clear that. i.t preserves a right, 

l"hich has accrued uTlcler A. repealed Act, to any taxes or penalt.i.es as Hell as the 

oollecti.on or recovery of any such taxes or penal t.ies. It follOl~s that. section 

If) (e)( vi i.) also preserves proceedings brought in COUl'!:. to enforce such right. 

"hich has accrued under a repealed Act, t.o collect or recover any taxes or 

penal Lles . In the present case, t.he Commissioner of Inland Revenue as plai.nti ff 

has brought. proceedings to collect. or recover t.ax assessed against. t.he defenclan I .. 

and penalties imposed on the defendant. unrler sections 13 and 30 of the repealer.! 

GST Ant. 1986 resl'ect.ivel~'. 1'h,. right. 1.0 hring t.hose proceedings is preserved b)' 

ser.,t.ion 1.9 (e)( vii.) of the Acts Int.erpretaCion Act. 1.97,1. The second i:.cchni-'-'H 1 
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defence raised b:v- counsel for t.he defendant. must. thereforp also fai 1. 

As t.he defpndant. dops not dispute the faet.s a Lle,ged by the plaint.; ff. " 

judgment is therefore given for t.he plaintiff in t.he amOlmt claimed of 

$128.800.39 together ,d th costs to be fixed by the Il.egi.strar pl\lS Any 

disbursements. 

I make no m;ard 011 the int.erest claim as the basis of that.. claim is flOt:. 

clear and eounse.1 did not in their submissions address that issue. Counsel for 

the plainitff, hONever, may file submissions in Nriting Nithill sevell(7) clays if 

she Hants to pursue that issue . An equivalent period of time Hill then be 

. alloHed to counsel for the defendant. to file submissions in Hriting in reply . 

. . T.~A;f, .W:&. ...... . 
GIIIEF JUSTICE 
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