IN THE SUPREME COURT OF WESTERN SAMOA

HELD AT APIA

C.P. 38796

i

‘BETWEEN: LOTTO  SAMOA  GAMES  LIMPITD a
duly incorporakbecd COmpAany
having iLs registered office at
Vaigaga:

Plaintiff
( A N D WESTERN SAMOA SPORTS FEDERATION
‘ a  duly  dncorporated  soniety
under the ITneorporated
Societies Ordinance 1952 having
its registered office abt Apia:

- Firgt Delendant,

£ .
A _N_D: TOTALISATOR AGENCY DOARD 5 hody
corporate established hy the
. Petting (Tobalisator Agency)
Aet 1988
Secowd Defendant
Counsel R T Faaivasce for plaintiff
iR Drake for first defendant ‘
P Tanielu for second defendant
Hearing: 14 & 15 March 1996

Judgment,: 15 March 1996

easons for Judgment.: 11 April 1996

JUDCMENT OF SAPGIT, G

The plaintiff is a regislered company operating the dgame of JTolto poptilariy
knovn as "lotto, Samea™,  The [irst delendant. is perhaps the main spords hody in
the country.  The second defendant which is the Totaliaator Ageney Doard, is =
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statutory body which is seb up und@r the provisions of the Detting {(Totalisator
Agency) Act 1990 with powers to issue licences for lottn and other games of
c:hanee.

»

On 11 March 1996 this Court, upon a very urgent ex parts moticn for an
interim injunction by the plaintiff, issued an interim injunction to restrain the
second defendant and any person acting by or through it from conducting the game
nf lotto in Western Samoa and from selling "Samoan Tattslobto” which is the name
b which Lhe [irst defendant’s proposed lotto operation is called,  The some
intevim injunction, upon application by the plaintiff, alsoe restrained the seoopd
defendant from issuing a lotto licence to the first defendant. The Court also
‘ordered that the ex parte motion be served on hoth defendants and this matter was
zetl down for mention on 13 March. On that day all parties concerned appeared and
the defendants filed separate motions te rescind the interim injuncotion which was
granted ex parte on 11 March. Because of the exigency of the situation, the case
was then adjourned to 14 bdarch for Hearing e motions to rescind, .

During the argument on the first day of hearing, it beoame olear that {he
second defendant had already granted to the first defendant on 28 April 1995 a
licence to operate a "scratch” lotto and on 18 August 1995 a licence to operale
a lieno lottery and a lotio. So the situation insofar as the issuing of a Jolio
licence Lo the first defendant was concerned was a fait accompli and the interim
injunction issued on 11 March to restrain the second defendant. from jesuing a

 lotto licence to the first defendant was inappropriate. Accordingly the interim

injunetion against the second defendant was discharged,
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1% also became clear during the first day of the argument, that the renl
igsue in this case was whether or not the second defendant had in 1991 granted
an exclusive licence to the plaintiff to operate the game of lotto in
w;as;t,ern Samon so Lhal the lotto licence dranted by the second defendant in 1995
ta the first defendant was in breach of the exclusive licence alleged to have
heen igsued to the plaintiff, and therefore the Tirst defendant's proposed Lotto
operation must he stopped, Out of axtra eaution and because of the exigency of
the situation in this case, the Court decided to further adjouwrn the matter to
the following daw, 15 March for the plaintiff’s managing director and the second

defendant’ s chairman who have both filed sworn affidavits toappear and give oral

evidence.
After hearing that oral evidence, and after considering all the affidavit

evidence and materials presenbted in this case as well as the submissions hy
counsel, the Court denided to also discharge the interim injunction which had
heen issued against the first defendant.. Counsel were informed that 1 wili
prppare a written judgment to be made avai.la_bl.e to them in due course. This is

that. written Judgment.,

Reduced to its bare essentials, the real issue in this case is whether or
not the second defendant issued an exclusive licence in 1931 to the plaintiff -‘l:,c}
nperale the gape of lotto in Western Samoa. Whether the interim injunction
against the f'irstl defendant. should bLe maintained or discharged depends on the

, answer to that issue. Counsel for the plaintiff in his well presented arsument,
contended that on 26 October 1991 the secoud deferrlant granted to the plaintif?
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on exclusive licence bto aperale the game of lotto in Western Samoa {or a perind




of i years, and on 3t January 1992 that period of time was extended to [} vesys,
11 the argument. by counsel for the plaintiff is right then it necessarily follows
that the secovd defendant. was acting in breach of that exclusive licence when it
granted in 18995 a further licence to operate a lotio to the first defendant. 1L
Turlher follows that if the first defendant’s lotbo operation ig alloved 1o gn

ahead, that lotto operation will in effect be carried out in contrvavenbion of the

exelusive licence already granted to the plaintiff. Comsel for the deferdants

in equally well presented argiments, denied that an exclusive licence was granled

)

in 1991 to the plainLiff 1o operate lotto in Western Samoa. I their arguments
are right then the interim injunction against the first deflandant must he
discharged., As has already happened, the Court has discharged both injunclions
which had been isgued against the defendants. That means the Court found that

no exclusive licence was granbed to thée plainbiff in 1991,

I do accepl the evidence by the plaintiff’'s managing director that hs did
raise with the second defendant’s chairman the question of an exolusive licence
for the plaintiff to operale lotto in Western Samona before the plaintiff applied
For a licence on 22 April 1981, However, and with respect to the plaintiff's
managing director, I am not able to deduce from the evidence and material before

the Court that there was a consensus ad idem, that is, a meeting of minds o

agreement. between the plaintiff’s managing director and the decond defendant’s -

chairman on the question of an exclusive licence. DMore particularly, I sm not
able Lo find that there was any mulual consensus or agreement. on the question of
an exclusive licence between the plaintiff and the second defewndant which ig

vazled by the relevant statule with the powver to grant lotto lirences,
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In his evidenne, the plaintiff’s managing director savs that he left the
meebing in which he discussed in 1991 with the second defendant’s chajirman the
question of an exclusive licence with the firm belief that any lotto licence to

be granted to the plaintiff would be an exclusive licence. He apparently baged

that belief on what is stated in paragraph 4 of his affidavit az follows ;

"Tn the course of the meeting which ocourred some time prior to
"22 April 1991, T said to the Minister of Finance words to the
"effect, ! ‘We need an exclusive licence to run lotto for about
"Y0 yvears’".

Apparently there was no response from the Minister of Finance who is also the
second defendant’s chairman. In both bis oral and affidavit evidence, the second
defendant’s chairman stated that no exclusive licence was granted to the

plaintiff to operate lotbto in Western Samoa,

In my view what this conflict in the evidence highlights is the fact that
twn respectable genblemen of good gtanding in'a commmnity can honestly hold two
opposing understandings or i_nterpret.s..tions-:of the circumstances surrounding a
particular factual situation. And because of the conflicting understanding or
interpretations, it cannot be said that there was an agreement, That seems to
be what has happened in this case. The plaintiflf’s managing director ihinks that
when he said words to the effect that the plaintiff needs an exclusive licence
to run lotto for 10 years and there was no response from the second defendant’s
chairman that implied an exclusive licence was granted to the plaintff. On the
other hand the second defendant’s chairman says that no exclusive licenne wag
grantecd,  Whilg in some circumstances silence implies consent, [ am of the

reapect.ful. view this case was not one of Lhem. The circumstances are not

5




aitfficiently slrong to peeasvade Lhi= Cowrt that the abgence of a vespongs From

Ahe seoon] delendanl's chojrman o whiab s said by The rlaintiflH e monaging

dipector dmplied thato on selusive Tiornon wns bo e gianded to Lhe plaintiff,
T oany event, the pover Lo dgrant 2 loflo Licence is vesled in the Tolalisator

Agencey Doned, wvhiich is the second delendant, and nob its chairman., I will oone

ek Lo that poind.

[ am poinforced in the view that no exclusive licence was groanlead Lo the
plaintifll by Lhe fact tbal the plaintiff "s application for a lotlo Tieence dated
22 April 1991 does nob refer Lo an exclugive licence bul siwmply & licence bo
operate lotto.  Likewize Lhe wrilten approval dated 256 Oolober 19290 €rom the
accopd defendant of the plaintiff’s application does not refer Lo an exclusive

Ficence but simply a "permit” to operate lotio, The evidence also suggesfs bhat
after the grant of the lotto licence to the plaintiff the question of an

exnlusive licence conbinued Lo be discusged beluween the plaintifMs monsging

divector avl Lhe secordd defewrlant’s chairman.

Turthermere, the pouer 1o issue a lobto licence is vested by gection 16 of
the Bebtiog {(Totalisator Agency) Act 1080 in the Totalisator Asency Board and nob
ite chaliman,  Any discussion between the plaintif{’s managing director and the
second defongdant’s chairman concerning an evelusive Licence wag nob a disoussion
invalving the second defendant which s a separabe legal entity From its
clairman, uless Lheve is svideune thal tho seccnrd defendant's chaivman was
engogad in such disougsion with the actual or oslensihle suthorily of the second
deflendant,.  Dul there is no such evidence,  Accordingly, the abmence ol any

o

response from the second deflendont’s chairman when the plaintiff’s managing




chiven-bor sabd the piaint i 00 needs an exclusive Licence to o lobio Dor abeot 10
yoears connni be coneliucd pg ap pbaence of a reasponse From the second delendant
vhiclh is really the entiby vested with the hecessary power,  The posilion might
l'u-\'x'e been i Torent (0 Lhere wags evidenoe ol actonl or agtenzible aulbhorily foom
the gecornd delendant, Tor its chairman bo commit. Lhe second defeandant o the

aintiff for then principles of ageney and estoppel wonldd have come into play
i ! ¥ ; i) 125

and would reguire congideration,

Commscel [or Lhe plainbiff also placed much emphasis on 1he use of Lhe vods
"exclusive right” in the letter dated 6 Outober 1993 From the second defendant’s
ehatman Lo the plaiotiff’s managing director to support his ardument. that an
excingive licence wng in fact granbed te Lthe plaintiff., That lebter sass that
the Texclusive vight” granted to the plainLifl was terminated for the reasons
stated in the letter. In reply Lhe plaintiff’s managing director by leller dated
12 October 1993 requested restoration of Lhe plaintiflT's exclusive licencs,

There was ho reply {rom the sccond defendant. or its chairman Lo that letter,

Tnhis evidence on this aspect of the case, Lhe second defendant’s chai rman

snye that the use of the words "exclusive right” in his letter of 6 October 1993

wng an error and those words might have slipped into Lis letter because the
question of an exclusive licence for the plaintiff was often reised in his
weelings with Lthe plainbiff’s maraging diveclor.  Counsel for the plaintiff
hovever asubmitied Lhat the use of Lhe words "enclusive right” in the letter of
b Dctober 1993 from the second defendant.’s chaivman supports bis confention that

an exclusive licence to operale lotto in Western Samoa was granted to the
o

plaintifi.
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T think here one has to go back Lo the circumsiances in 1991 when the latto
leence was approved Tor the plaintilf and ask oneselt whether what waé aaid in
a lebter wade beo years laler is a true reflection of what was granted to the
ﬁlaintlff Ltwo yvears before, T have already dealt wilh what happened in 1991 and
T am of the view the ansver mugt be in the negalbive, fn any event, even if one
woere Lo accepl the contention for the plaintiff that an exclusive Licehne was
granted to the plaintiff in 1991, the effect of the letter of 6 Ortoher 1992 from
Lhe second defendant.’s chaiirman was bto termivate thab exclusivity which was never
again restored. Counsel for lhe plaintiflf tried to get arowwl that obstacle hy
arguing that the absonce of a regponge to the plaintiff’s request to restore its
exclusive licence implied that the request was graﬁbed, I am also not able to
accept. that argmment in the absence of any evidence to sstablish consent or
acquiensnence.  Silence in these circumstances is not evidenne of consent Lo or
acquiescence in the request by the plaintiff. Perhaps what the plaintif{f should
have done if it had felt strongly that lhe ftermination in 1993 was wropgful was
to challevge the validity of the btermination by way of legal proceedings, Bul

that, was not done and therelore the Lterminalion has remainsd.

It follows from all this that when the second defendant granted another
lotto licence in 1993 to the first delendant there was no conslraint or

regsbriction on its power to de so.

T should also mention that argunents vere directed to the question vhether
wrder the provisions of the Detbting (Totalisator Agency) Act 1990, the second
deferdant had power Lo issue an exelusive licence to any persen to convluct the

L

game of 1olto in Weshorn Samoa. In view of the conclusion ! have already reached




it is wunnecessatry to decide that question.

For all those reasons, the Court

injunctions against the defendants,

decided to dischargse the
-
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CHIEYN JUSTICE
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