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II T Faai"aso for plaint i ff 
II Drake for first defendant, 
P TnniE-'lu for second defendant. 

14 &. 15 Nareh 1996 

1;' ~larch 1996 
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Wl'fO Si\MJiL Gi\J:iJo;~L-.L.!k!J,'rEP A 

d.uly inCOrpOl'R t.ed ('0JnpHny 

hnvirHt.1 L!==: l'p~is:l.en:-d officp nt 

Vai""",,: 

\,!Es'nillNJ:li\l!-1'\SI.2ItI1tJ'1illl\iIJILlflt" 
r\. duly i.ncol:pon:\h~d society 
under thp I nco l'POl'Hl.Pf,l 

Societ.ies Ord:i.nF.UlCp. l~152 h{}vi.n!! 
its re,f4.i.stered offiee a I:. Api.::!: 

}'CJl,{\!o1ll.i\J'Q1l.i\DhNCYJJOl\ill2 h I"H ly 
corpOl'ate estAblished. h,· t.il", 
Bet.Un,£,: (Total'; sator J\~cnc,\·) 
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.s1.::1i:.1.1t.o1"Y bnd~r ,,:hich i.s set up undr?'r the provjsiol1s of the Opt.tLn!4 (Tni.nlisat.fJr 

N.1:C'IlCY) }\ct lD90 H.ith pOHers to issue licpnces for lottn And ot.her ,gaTTlPR of 

ch8,nc~e . 

• 

On 11 ~hrchI99f) t.his Court, "pan a very urW"nt ex pAete mot-i.on for 8.n 

interim inJt.U1C!.t:i.on b~r the plninti ff I issued an interim in.iunct.ion t.n restrain tJ'8 

sP(Jond defenr_h~.nl:. and any' p8rsnn aoi.'.i.n,g; 'by Of' through it. from condl.lr;i:..ing the e:mne 

of 10l:.to i.n W8sl:.ern S8.mOA and from sellin.s:( "SAmoan Tat:l:.sloU.o" dli.ch j s the namp 

hy Hhich the first. dt?fendA.nt's proposed loLlo operation is ('8,ll.ed. Th" S~Hn!? 

inl',PTim in.jlll1cti(lll, upon a.pplication by the plaintiff, also rpst,J'Rinen thp second 

rlefendHnt from ir-::suing 8.. lotto licence to the first:. dpfpndRnt.. The Court 8.180 

"ordered that". t.he ex p0.rLe motion be served on hoth defendant.s cmr:l t11i.8 matt.er h':~lq 

BPi.. d.oHn for mention on 1:3 rl8.rch. On that ela,y all parties C'on'cprllC'd. 8pp~arE'd 81v1 

,g;ranLed ~x p8.rte on 11 rlat'ch. BeC81lse of:' the pxi,gF:'ncy of thp Sit:UHtioll, the c:).se 

t,Jas then adjourned t.o 14 Narch for hear.i.np: the moLions t.o rescind. 

s0cond defendant. had already )(ranted to the first defendant on 28 I\pri J 1995 " 

J.icenc{-~ t.o operate a "scrat.ch" lot.t.o and on 1B AUQ;usL 1995 a licence to fJP0r(1l.r~ 

A. I\:PTlO lotter,v and A: lotto. 'So the situation insofAr a.s the issnin,e: of' n lotto 

licence to the first defendant t-.[as concerned Has H fELif.: aC'c~ollip.li rlt1CI. thp int.e['i.llI 

j lljullction i!:.'8ued on 11 r-.iar(""}h to res train the second de fr::'nrlFml. frnln i f:-:slling n 

¥lol:..l.o licf'rlce 1".0 tile first. defendanf.:.lv8.S inrtppropriat.e. f\c(.'ord.in.~tr the ~.td:.F_'\r·jm 

i.n,jul'lcti on nga'i rlS t. the second defendr-l11 t-. Has d lsclm l."',g;ed .. 
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It also becAme clesr dUrJn,g t.he first. day of -Lhe Arr.J:nmr:-"'nt .• Uml- t.he .t'pnJ 

i,Bsue tn this CRse 'I.Jas ~,;rhether or not the second defend.8.nt. h.:vJ in lSl91 [!,r~H"lted 

Rn exclusive 1.icenoe to the pla.intiff to operat.e the p.:Hme of lotto in 

• Western Samoa 80 tha.I:. t.he lotto li.cence Q;r.anb'.:d by thp sf?-cond defendant". jn 1.995 

to thE' first c-lefenrlant l.JRS in breach of the ex(']u81Vp. licf":'nf'p ctllf::"'J:t~!d to have 

('lep.t1 issued to the plaintiff, Hnd therefore the first d_efendant I s proposf'd loU.:.o 

operation mus l. he stopped. Out of extra cauti.on and because of the exill:en":v of 

the si tuation in t.hi.s case, t.he Court decided to furLher !:Id,jolJrn 1:.h,' lfl!:lU.er \.0 

the fo11o{o]in,", da~', 10 ~larch for the plainU.ff's lflana!(in!( director and t,he second 

deferldan!:"H chairma,n \..]ho have both fil~.rl Sl'Jorn affidavit.s t.(1 (~ppear ::Hld. !~.iVP ()J'nl 

evidence. 

Aft,,'1' heari11l< that oral evidence. and after consi<lering all the affidav; t 

evidence and materials presen Led in this case as 1<ell as the suhmission,s h," 

cOl.msel t t.hA COUt,t decided t.o also disch8.r.~e th? interim injunction t.rhich had 

been issued agai nst the firs t:. defendant. 

prppare a "'I'H,ten judp;ment t.o he made aVfli.la}Jle t.o them in due collI'Se. This i.s 

t.hrrL Hri tten .illd.L!men t .. 

Reducpd to its bare essentials. t.he real issue in t.his case is l<hetilel' or 

not. t.he second defendant issued an exclusive licence in 1991 to the plaintiff to 

operttLe the ~f)me of .Lutt,o in Western Samoa. Whether the int.f'l'im in.jullot-iofl 

a,gains\:. the first defendant should be mai ntailled or disdlf,rc<prl c\eptenrls on thc' 

8nStoJer to tha.i:. Lssue. Counsel for t.he pla.intiff in his h!'f.::>1.1 pr'ef:enl.pd tn',(';ulllf~tlL 

contended Umt. on 25 (},;t.ober 19$11 the second rleferl,jant. .granted to the pl.a inU ff' 

• 
on 8xclusi.ve IjcPtlce to ()lJerate t.he .~ame of lotto in Western ,sRmoa frw fl. ller"i.nd 
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Umt, the second defemlant "'as act.ing in breach of LhaL ",,,,,Jusive licen':", (·,h",n H . 

• 
.. <['ant.el] in 1.'1()5" furt.he,·l.i.cence to operRte H JotLo to t.he rh'st. def"I>dant. Ii'. 

Hhead, that Intr,() oppratioll Hi 1] in effect be carried ouL in COrrL1'8VenLiQll ()f the 

exclusive licPTlce n.JreBdy granl:.ed to' thB plaint.j ff. COl.lllsel fen" the d.ef8nr.la.nts 

( . 
in equally Hf:-:,ll presented arguments, denied that an exclus·i.ve l..i.CPllCP HHS .e:n:\.nted 

in 1991 to the pl.a.inl.iff t.o operate lotto in Western Srunrm.. If their' argt.Hnelltro 

ar-I':' right thf."Tl the intpJ~im inj1.Ulct.ion H.!..?;ainst the firs1 dprpnchlllt must he 

discharged. As has already happened, the ('ourt lias rli.scha!:l!pd rJoth i_n.jl.ln(~tif)ns 

. Hhieh hru! been issued against the defendants. ThaI; means the Court found t.hat 

no pX(J,lusive .l.i.('ence Has ~rl)nLed. to the plai.nl:.iff in 19Q1. 

I d.o Rccept the rvidence b,v the plaintiff's mana~in.£I: director thF\t. hI? d'id 

_t'aiSA h'ith t.he spcoml defenda.nt's' chairman t.he quest.ion of an exclusive licpnc.'e 

for the p.l.aillU ff to operate lotto in Westen} SHnJO;ol before Ule' p.l.a; nU ff appJ:i pel 

I'nI' a Li.cence on 22 April 1.991. HOHew:,r, and Hitlr respect to the plaint.iff's 

man[1~dn.e: direct.or, I am not able to dprluGe from thE' evidenc(:?' and material befcH"P 

Lhe Couct. that there H8S a consensus <"let .idem, that-. is, H HII'::"etin.Q: of minds (\I.' 

a.fJ;reement beb"een t.he plAintiff's mD.na~in~ director and the secoJll'51 defendHnt.fs 

cha.irmollon Lhe question of an e;..::elusive Licence. Nore pal.:-ticulartv, .I 8m not 

e.b.le to fi1Jd that. there Has any mu-t Ita I consensus 01" ap:reemeni".. ~)n t.lle q1lest.ion of 
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In his evidence, the plajnLiff's manag:in2: director says that he left thp 

lj1eelinl'( in "hioh he discussed in 1991 Hi th the second defenr.lanL's chai.rman the 

quest jon of' an exclusive licence ,dth the firm belief that any lotto licE'nof~ t.o 

be ~rRnt.ed to tJH? plairrLiff Houle!. be an exclusive licencA. lJe H,pparentJ.y hA.sP;(l 

thaI: belief on "'hat. is staLed in paral'(raph 4 of his affidavit as folloHs 

"In the <Jourse of the meetin"r Hhi<Jh occurred Rome time prior 1',0 
"22 April 1991, I sai.d to the ~Jinister of Finance Hords t.o the 
"effent : tWe neerl an exclusive licence to run lotto for about 
., t 10 years'''. 

Apparently there Has no response from the ~Li.nister of Finance ',ho is also the 

second defendant.' s chairman. In both his oral and affidavit evidence. the second 

defendant's chairman sta.ted that no exclusi'\T! licence t.Jas ,f2;rant.€d to the 

plaintiff to operat.e lotto in Western Samoa. 

In my vieH ",hat this confl let in the evidence hil'(hli,ghts is the fact that 

b.JO respectRble .g;entlemen of good standing in 'a communit;v can honestly hold tHO 

opposing understandings or interpret.ations of the circumstances surrol.md.in,g; 3. 

particular factual situation. And because of t.he eon(Ucting understanding or 

interpret:utions, it 8annot be said that t.h.ere ~·,:as an a.e;reementJ' Tha.t. seem.s to 

be Hhat has happened in this case. The plaintiff's mana.ging director 1.hinlls th,,\·. 

",hen he sai.t! !{Or-ds to the effect that the plaintiff needs an exclu.",ive l.\cellcc 

to l'lUl lotto for 10 years and there Has no response from the second deferv.iant' s 

clmirman Lhftt, Lmplied an exclusive licence Has I'(ranted to the plaintfi'. ()n U)" 

other hand t.he second defendant's chairman says that nCl exclusi VP. .1 i(_~en(:,e Hf!S 

,f4runl:.ed. Whil~ in some ciroumstances silence implies consent I I am of Ulr~ 

n~.speot..[ul vieh' this (~r\S8 lvclS not one of l.hem. 
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22 April J!~nl (loe:~; l'}t'Jt. 1'0fer 1,0 an Px<":J.tlsive l.jcence but !:(.i.mrLr n .!.iccIl.c'e to 

opPI.'FtLe ] oL\.n. 

8CC{mrl o.ef.'(,'rv:lnn t of the p t::ttnl~ .. .i.ff' s a'pplic1),t ion d00S not. rf:~fer Lo nn p}~cJ.us i. VP 

licenc·e but s:tmp1.r H "penn.it.!i to opnrnte lotto. The evidel1c(' also ,qu,Q;.~csCs Lhni 

nfLer tbe !~rnl1t (If the loLl.() l.i('etlce \:.0 the ptnil'lU.ff' 1he qUAs\:'ioll of "" 

,lj 1"8(~tor B/ll.l the E~econr.l defetv.lanL's rJhainnnn. 

the Df:3tl:.i.n.lI; (Tol.a1 tS{;l.t.or J\f.;cncy) l\cd~ 1D90 in the To La l.iS8 t.Ol' f\(.1;CnCY Board. find no!: 

its cllo. i. l'J11~Ul, An,v d.i scussi on t)E: b-Jcpn t.ilP. pln.Lntiff' S lWllltl.g.i. rig dirpc·.t.ol (\rvl t1-IP 

0n.!!,ngc(1 j.11 81](:,11 di.sC1,ISsLCll1 Hi-til tl1p. ReblDl (lr o~~t..("lls.i'hJ(·~ 8tIUlnril;,~ of thp secOl)d 

rf-~p·ponse [J'rllTl t.I'f-~ Rer~O.tHl d£'fprH.Ji.:nt..'s clm.tnnl':!11 h,hen Lhe. p.lain1".iff's mal18rsifl.2: 
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"excl.llsive r.i.f~ht" in the ]E.~tt.er d~lLE:'d G ()cd:.(ll:j~::,e 199~'1 rrom l.he Sf:".'C'l)lvl dC'fclJd.nnl.'s 

(~llH.i..rlllrll.l. to th8 plaild: . .i..ff's m(Jna~i.n.~ director to support hh:; D.l'.2:umenl.. i.hut fill 

C;-d.:J u~d ve .1. ic~8nC(? Has in fauL ~nlllLed to "lie plain l. ifF. TIH~ t, lc,Lter S8,""S that 

Lhe "excd.l1siv(~ ,-,i~ht .. l1 gra.nLed to the pla.i.nLi rf Has tf~Tmin::d:,f.~d for the :t:eaBons 

sUlIE'd.ill the lett'·-r. Tn reply thE' plainLHf's mClIlCl.<nng director hy li:,t,I."r diltf'd 
, 

1.2 Oc.:.'-Lobc1.~ J tH):j req\lf:,stf~d rr::.s Lora. l ion of the l.Jlarnt.J fr' s excll.lR i VP lic0nr.:.~(~. 

Then, "AS no rE'pI? from the second defelldant. or i t.8 cha i I111an Co that letter. 

h1n.s an el.Tor and LlY)se HOl'ds mig;llL have slipped. inL() hi.s letter becau..se the 

quest.ion of an exclllsl.vp lice-ncr." for' the plaintiff Has often r8jsed. jn his 

['0\111881 for t.hp p.l.a.i.l d .. iff 

f3 (x.,tc)ll(.;I:' lD~':J Cr.'om Ule second defend.[I.tlt's Cha.ltllln..n S1.1PPOt'!..s (lis contr:.'nt:.ion tJ.\.9.t-.. 

pl8 Lnj,j rr. 
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T Lh i nJ;.; 1. H;'1"'e onr:; h8s to p:,o bach. to the c:i. rculIls Lanc~es .i n 199 I HIV':-ll U1P ] ot 1.0 

H(~re to ftCCept thf:~ contention for HIP plaintiff 1:.bat". an ex('lusive licpn~e t"8.8 

~nlrtl:,erl to the plaintiff in 1991, the effect of the 1,,1: tpr of (i Ontober J 9~n from 

H,c!.al.n r'RsLored. Counsel for LIlA I)lR.l11tifr triAIl 1:.0 fl,et 31.'Ollnd that ol)sh:lcie 1);.-

n,r,~'li.n.~ ttl!).\.:. 1--.110 ahsr::ncp of a l'(:~sponse t.o the plninLiff's r'('!qupst:. to re.'~t.orp it.s 

eXf."d.lls.ive licenC'f~ implied that the request.> HHS gt~ant.pd. I l~lm also not' a.bJe to 

acc:ppL that ar,g'IUI181ti.. in "the 8,bsence of any e'v'idence to e~,t:.abli8b consent or 

aCHluienscence. Si.lence.in Ulese cirCulllst}J!lCeS is not. evidetlC'8 of cons,:?nt. t.o OJ' 

aC'(l'liesoence i.n the 1'<'.3'11.11"81; by the plaintiff, Perhaps I<h8.1:. t.he plAi.llt.:i.ff should 

httvp done j fit hnd reI L st rongl,y that Lhe i....errnirmLion in 199;{ Has Ht'on.u:ful Has 

to chullet1~e the validi J:.y of the tel~m.i.natj on by' Ha~r of le,~al proccedintts. But. 

Lhnt.. loJas not done and therefore the lernd.n8;J:.ion 1).':1.8 rema"lnecl. 

It foLlol<s from all this that wh"n the second defenda,,!: «ran led 'mother 

lotto licencE' in 199~~ to t.he fi.rst defendant tJIPI'e Has no constraint or 

res Lriet. i.on on its popel' t.o do so. 

1. sflt)uJd 8.180 ment.ion that aJ ,!,;!:umenl-.s Here r.U rected to the ques!. ion ~·;heIJH:~r 

I.mder the [H:'ovid on" of the DeL Ling (To t.a1 isator N(em'"') Act 1 ~4')O, the second 

def:'endnnL h,J(l p()h'er Co issue D.n ('xclusi ve licenc~8 t.o sny person to conduct. the 

gamc~ of loU u :i n Western Scullua. In viPH of the conl"~lusion .1 h.~vp 8 lrf:\ad.y reached. 
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it. is unnecessa.r~r t.o decide t.hat question. 

For a.ll t.hose rea80ns, the Court d0cided to d.is(~h~Jr>te t110 jnLel:i.rn 

inJtmctions agai~st. the defendants. 

( 
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