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Thi.p, is an appeal b:,' th" Police against a decisi on of the Nagistrates Court. 

rlismissin.e: a ch;::n'.e:e of ne.e:li..~ent drivin.g causing dea"~h against the respondent Hho 

''''IS t.he defendan t in the Na,e:istrates Court proceeditl.",s. 

The defendant ''''as charged under section :39A of the Road Traffic Ordinance 

19(;0 t.h"t at Vaimoso on the 11th day of August 199,·[ he did negligently drive a 

trurk on Vaitrele ·Stl'reet t.hereby causin!! the death r, one Nalala Lautaimi. The 
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I p'"'lIed Nagisrra I:e "ho tried the case dismissed tile charge on the basis that 

U'Pl'P "'RS no proof be~cond reasonable doubt that it Has the negligent driving of 

Lhp <i,,!','I1,"',,!: !Chich ('Rused the injuries "hich t'Psl.11ted in the death of ['Ialala 

'l,[-1\,iHimi. The prosecution has nOH appealed ag;ainFl1". that finding;. i . .. ,- ,., '.---,-"', "! 

T "j U !HW refer to the facts of this case Hhich are Hell set out in the 

d('(_' i si nil of t.lw' I earned. T'ola,e;istrate and are not. challenged on this appeal. It was 

in l..hfC:> fIIol~ll_ine: of 'll. ,i\Ugust 1994 that the defendar.t Has driving a G·overnment 

':.1'11<'1\ rp.gisterpd 'nwnber 9040 along Vaitele Streei. f",)m "est to east at Vaimoso, 

.\ "\()L()['r~.\·cJ 8 dri.ven b ... ' Nalala Lautaimi Has headin~ east t.o h"est in the sCime , 
, ' s fTPt.r'h of road. Both vehicles Here approaching the intersection a'l: Vairnoso near 

th(-.:' ~-d:,r:l1:,e nf one A P Cain. At t.he same time a pic!\. up vehiole t.Jas approachin~ 

thE' saITIe j n !:erspct ion on Fugalei Street. When thi, picli up came close to the 

,i IIh:'r·spction, t.he dri.Vf"r sal<;' t.he motorc:vcle approachhl~ from the east on yait.ele 

St.l'",,,,1 'On h", sIoHed dOlm t.o give Ha~c. Th", truck drl.ven b~c the defendant ",hell 

,c'Pl'r'n,whi no: the intersection "as obliged to give ,,"t,' to the motor cycle. The 

i 111.!·~'·,-\f··'(~t ion i nl.o Fu.e:a.l.ei. Street before t.he motorcycJ.(-.~ got t.o hrl}(~r'e his truch: 

'·iAS, TI1<" defendant. admi tten t.hat he should have given Ha~c to the motorcycle but 

ber'"""e hp did not, his truck collided ",ith the mn'"orcycIe. 

IVhpn Ihe collision occurred the mo·tor Q'cl:i:3j ~Ialala Lautaimi Has thrOl,n 

intI) th" ,dT And fell infront of the pick up vehicle :''1::proaching the intersection 

from Fll!>:H lei Street. ~JalalA Lautairni "'as hooked by " sharp object possibl,' the 

f."H I" )I)" "nder the front part of the pick up "ehiel" and t,'aS dra,g!~ed along under 

"he pi d, "l' vehfcle flR the pick up s"erved Ollt (.<' the road to avoid being 
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invo'lved in t.he collisi!>n. The medil'al evidence show.'d that ~lalala Lautaimi died 

as a result of shock due to excessive blood loss <'rom multiple injuries both' 

externall~' and internally. The more serious injuries contributing to excessive 

'loRs of blood being the fractures to both legs and the rupture of the abdominal 

Hall. and small intestine. 

>r 

I have set out almost Hord for HOrd the fact.,· as found by the learned 

~la.gistrate. His Worship then considered that th"re "as no direct evidence to 

slloH "hat injuries Here caus.ed Hhen the truck driven by the defendant collided 

",i t.h the motorcycle driven b'o' Malala Lautaimi and ",hEt, injuries "ere caused as 

a result of Nalala Lautaimi being hooked and dragged .mder the pick up vehicle. 

Thus even t.hough t.he learned Nagistrat.e found negligence to have been established 

against the defendant., he came t.o the conclusion that h", Has not satisfied beyond 

reasonabl e doubt that the death of the deceased resulted from the defendant's 

ne".l.igent. dri.ving. 

The only issue on this appeal is ",hether on the facts as found by t.he 

Learned ~Iagi.st.rate there Has proof beyond reasonable doubt t.hat. the death of the 

deceased Has caused by t.he defendant's negligent dri· .. 'ng. The issue thus becomes 

one of causation. As such it is essentially a c:u~'5,:;ion of fact : R v Store.v 

(1931/ NZLR 417. The real difficulty in this are,. is rot so much in determining 

",het.her there is a factual nexus betHeen a cause and 3. particular result but in 

t.he formulation of legal prlnciples Hhich ar·o, appli:able in determining that 

factual. nexus. Be that as it may, the question of caE"';.tion is still essentially 

one of fact. 
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I therefore turn to a NeH Zealand case HhoE!', faots are very similar to the 

facts ofthe present appeal. This is the case of SIJ,1-th " Police (1973 J NZLR 56 

tUlder thp provisions of the ':"ransport Act 1962 (NZ). In that case a truck c!Tiven 

"by the defendant collided ,,,ith the victim Hho Has crc"";ing a pedestrian crossing. 

The impact of the collision flung the victim into th' air. When the viotim came 

1'" 
dOHn hp lay prone on the road. Another vehicle Hhi~.1 Has driven in the same 

direction as thp defendant's truck but did not see t,o collision or the victim, 

struck the victim HllO Has lying on the road. li." victim sustained bodily 

injuries. The defendant Has charged and convicted in the Nagistrates Court Hi th 

driving Hith excess alcohol in his blood causing bodily injuries to the victim. 

He appealed against his conyiction to the Supreme C'eurt. One of the grounds of 

the appeal Has that it Has not clear from the med.leal evidence Hhich injuries 

Here caused by Hhich vehicle. In dismissing the :1pf<oa.1 Woodhouse J at p.58 had 

t.h{s to say about this ground of appeal : 

"In deference, hm"ever, to the competent and carefully prepared 
"submissions put fOrl"ard by Nr Burnes I propose to go on to 
"consider the second limb of his argument in ~:1is part of the 
""nsp. On the oosis' that hp Has correct in h,,, contention that 
"th",£"P WIS no sufficient evidpncp to enable tk, findinl'( that the 
"first impact caused injury to the complainant. Mr Burnes then 
"submitted that the Nagistrate HaS ,;rong in d""_'lding in any event 
"that the appellant's driving ,,,as an effective cause in 'the 1el'(a1 
"sense of the injuries suffered by the comp1!O':nant Hhen the second 
"vehicle arrived on the scene. 

"If it be assumed for the moment that the fil"~ impact caused no 
"physical injury but merely left the man prone on the grow1d the 
"issue becomes a question as to Hhether .... tne actual in.juries 
"Hhich he then suffered Here caused by the appellant. I think a 
"useful analogy'can be found in the laH referrable to assault. It 
"is elemenbiry,of course that an assault can '-'rise by the direct 
"or indirect.·application of force. So that i.f a person can be 
"pushed on to a busy highHay the direct results of the assault 
"mil'(ht cost him .no damal'(e although nobody «'.)'lld Hish to argue that 
"t.he immediate subsequent in'jury done by c(>llt,'ion Hith a vehicle Has 
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"not one of the effects of the original cause. I do not propose 
"to lao' dOHn some sort of test concenling the problem raised by 
"the present appeal but it appears to me that a decision in the 
"area of caresation must be decided in each case Hithin its OlVIl 

"environment as a matter of degree and cirC'.''''.ltance. If I am 
"right about t.hat and such a general t.est. b 'pplied to the facts 
''tmder consideration by the ~lagistrate on H.i" occasion then I am 
"of the opinion that he correctly took into a "ount·all·the·· .......... _-- '._.-._- . 
"considerations that are relevant and app] i.ca.le; and he then 
"r,;ame to a conclusion "lith Hhich I agree". 

The allalo,«y referred to by Woodhouse J in the passage I have ,just cited from his 

( Judgment in Smyth yo Police is very similar to the factual situation Hhich arose 

in -the later case, of R I' Fleeting (No.1) {1977] 1 NZLR 343 .. hich is one of the 

cases cited by ~lr L&tu for the appellant in support of his submissions in the 

pr:esent appeal. In that case the defendant and the aeceased Here arguing on the 

footpath near a ta"'<:i rank in Queen Street, Auckland, ~ieH Zealand. The defendant 

thp;n pushed the deceased Hho fell out from the fcotpath onto the road and Has 

almost immediately run over by a passing car. The defendant Has charged Hith 

manslau,«hter and at the trial the medical eviden", indicated that the fatal 

injuries sustained by the deceased Here consistent \.,::. ":.h his having been run over 

and drAg,«,""rl by a car. The a"gument by counsel foC' t" defendant that there Has 

no causal nexus beb·men the act of the defendant in plmiling the deceased from the 

footpath onto the road and the death of the deceased lJaS rejected by the Court. 

LilceHise the al ternati ve argument b~' defence counsel that the action of the car 

driver c~onst.ituted a novus actus interveniens Hh.i.ch provided a basis for 

e-xculpation Has also rejected by the Court. 

In the present appeal the ~lagistrate's finding of negligent driving on the 

part of the defendant as the cause of the collision hScHeen the defendant's truck 
• 
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and the dceceased's motorcycle is not disputed. T t "'as the impact of the 

collision that flun~ the deceased into the air and landed him infront of an 

approachin~ pick up vehicle. The deceased Has hookeCl onto a sharp object Under 

. the front part. of the pick up vehicle and Has dra~~ed. along under the pick up as , 

it.:sHerved out of,the road to avoid being involved if' ;he collision. Even though 
~ 

t.he med:ical evidence, is not clear as to ,,,hether the fatal injuries Here caused 

A.t ,the time a f the coilision beb"",en the defendant's txuck and the deceased's' 

motorcycle or at the time the deceased Has hooked a'1d dragged under the pick up 

( 
vehicle. t.his Court is of the vie", that in eithe', case the negligence of the 

defendAnt. was a real cause of the deceased's deat.':). 

I f the fatal injuries Here sustained by the ,) >,ceased at the time of the 
.'.c 

colli.sion then the defendant's negligent driving ""£ the sale cause of death. 

If 'on the other hand the fatal injuries Here sustair ,.1 at the time the deceased 

''8'' hooked and dra~~ed alOft'; under the pick up veh.,c Ie, then the defendant's 

negli,,,ence Has a contributing cause although not the ",ole cause of death. ' It is 

not necessary that the defendant' s ne~ligence be the 3"le cause of death; so long 

as it is onp of the contributing causes and Has sOT?:.hing more than de minimis 

then that is sufficient even t.hough the conduct of some other person also 

cont.ribut.ed to the death of the deceased: R I' Hennigan [1971] 3 All ER 133; 

Smyth \,' PoLice (19731 NZLR 56. 

The case of R v Fleeting (No.1) {1977] 1 IIZLb '143 Has concerned HHh the 

char~e of manslaughter and not Hi th negligent dri Vlr~, causing death or bodily 

injuries. HOl<ever the facts of that case and the diFcllssion it provides on the 

question of causation lend support to the vie", I have taken in this appeal. For 
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instance there is a passage cited in that case f:'om \'he Queensland case of 

I? t' Km/t.sen n 963/ Qd R 157 "hioh says 

"It is clear that. in some cases under [the Queensland section1, the 
"Til.3liry ma.y be the illlmediate result of the ac6jjsed's-tifilaWfaLac'r"-'~'~""---'-'" 
"(e.g. a blaH Hith a lmife). In others, it m,y be the result of 
"the acts of some third party in conjunction HHh the effects of the 
"act. of the accused, e.g., the accused's violence may cause t.he 
"injured party to suffer harm in an instinctiv" effort. t.o avoid 
"harm from t.he accused's violence or put the injured part.y in such 
"a position that he cannot escape injury frolll other source of 
"i.mminent. harm. In most., if not all, of thes" cases an onlooker 
"""uld exclaim - 'He (1. e. t.he accused) did \.\"",t' . I can see no 
"difference betHeen an unaccompanied physica', 'Bsault which knoel<s 
"or LLings a man into an open fire or off a footpath into the course 
"of a passing car and a threatened assault of such a kind that, in 
"an effort to escape, the proposed victim falLS into the fire or 
"stumbles off the footpath infront of the car. Cases may be multi-
"plied in Hhich the accused's lmlaHful act is not the sale cause of 
"the injury suffered, but in some way is a rEal and substantial part 
"of the cause of the ultimate injury". 

I do not see anything in that passage Hhich cant.] ':·"die t s the vieH this Court has 

taken i.n this appeal. 

TI""re m"y have been some SlU>:p;es tion that the :i nvolvement of the pick up 

vehicle in this case constituted a breach of the causal nexus or chain of 

oallsation betHeen, the defep,dant's negligence and the d"lceased's death. In other 

Hords the invol vemEmil' of the pick up vehicle in th,., accident is said to be a 

n9\O.\S actus interveniens., In R t·' 6tore.v {19311 NZ[,:> 417, ~lyers CJ said: 

"But if it appeared that in some way or other 'the deceased driver 
'''""s negligent after the impact and after the effect of the accused's 
"negligence Has spent, and that the death of i imself and of his Hife 
"Has due to that subsequent negligence, that Jould be a novus actus". 
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That. Has also a case of manslaughter by ne!(ligence but 1 think Hhat Has said by 

~I'yers r,J in that case provides a sound basis for determining Hhether in the 

pICesent:. appeal the subsequent involvement of the pick up vehicle Hhen it diagged 
-" 

I:.he deceased along constituted a novus actus inter'/eniens, 

The question thus is whether the effect cf the defendant's negligent 

driving Has spent Hhen the approaching pick up veld.c E. dragged along the deceased 

who Has hooked under it, The anSHer must be in the I, !)~ative. The reason why the 
( 

deceased '""IS dragged underneathe the pick up vehicle ,as because of the collision 

f",b,een the truck driven by the defendant and t) e motorcycle driven by the 

deceased Hhich flung the deceased into the air an landed him infront of the 

al:proaching pick up. That collision was caused b;i the defendant's negligent 

driving. The collision betHeen the truck and the mot"rcycle and the presence of 

the defendant. under the pick up vehicle occurred al.most simultaneousl;'. There 

Has therefore no time for the effect of the defenc"";-tt' s negligence to be spent 

()r exhausted before hhe deceased Has run over and dragged underneathe the pick , 

up '\'ehje.lf-~. Accordin.gly an>' suggestion that the subsequent involvement of the , 
pinh: 11p v{·:h i.e lp. in Lh i R acoident constituted a n~vus actus interveniens calmot 

succeed. 

HI' Latu for the appellant placed his argument O)n this aspect of the case 

on the foreseeability test. He submitted that the I"lIming over and dragging of 

the deceased under the pick up vehicle ,"",s a reasonably foreseeable consequence 

of the defendant.' s negligent driving. He relied 0, a passage in p.347 of the 

decision in R F FleeUn,It (No.J) (1977J 1 NZLR 343 fue that submission. I think 

this undprlines the point I referred to earlier in ds judgment that the real 
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di ffi cuI ty . i.n the area of causation is in form'-, ating the relevant legal 

principles for determining the causal and factI"'] nexus behleen the act 

cOlllplained of and a particular effect or consequet e. I prefer to leave the 

questi.on of reasonable foreseeability,which as usee;. in the law of torts relates 

to t.he '1uestionof .. r<;.moteness of damges, for anotL! : case. 

In all then, the appeal is allowed and this caBe is remitted back to the 

~Jagistrates Court for the conviction to be entered 'tgainst the defendant on the 
( 

ehA.rge of negli.gent driving causing death and [OJ "'7ntence . 

. :r~'!:!.~ 
C,'HIEF JUSTICE 
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