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The official results for the general election held on 26 April 1996 were
p&blicly notified by the Chief Electoral Officer on 14’@@3 1996 after the
preliminary results had heen anncunced over Radio 2AP on election night. By a
further public notification on 22 May 1996, the Chief Electoral Officer declared
the final result of the poll for the:territorial.constituenoy‘of Aleipata Ttupa—

i-luga as follows :

Candidates Votes Received

Sagapolutele Sipaia Uitime 213
Tava Kitiona Tavana 465
Taua Latu Lome 165
’ Toomalatai Lauvai IT 323
- Total number of valid votes 1,156
Number of votes rejected as informal 0

The candidate Taua Kitlona Tavana was therefore declared to bhe elected.

By an =lection petition dated 21 May 1998, the petitioner Toomalatai Teuvai

IT sought from the Court the following declarations :

{a) That the first respondent was not duly elected and his election be

declared void.

(b) That the petitioner be declared ag having being duly elected.

These declarations were sought on the hasis of the allegations contained in the

election petition. Some of those allegations were directed at the first



respondent and some were directed against the Registrar of Electors and Voters
apd the Chief Electoral Officer who is one and the same pergon and was cited as
the second and third respondents. At the conclugion of the evidence presented
f;r the petitioner, both counsel for the first respondent and counsel for the
second and third respondents made submissions of no prime fscie case. I found

that there was no prima facie case in respect of some of the allegations made by

the petitioner. I now give my reasons for those {findings.

The petitioner alleged that the first respondent by his agents Aleki Simoco

and Pakone Seuala committed acts of corrupt practice as follows

. (&) by giving $20 to elector Iese Talataigé.and $40 to elector Nul Farso
on 24 April 1996 for the purpose of influencing those electors to
vote for the first respondent at the electicon;

(b) by giving $10 to elector Iese Talataiga and $10 to elector Nui Farao
on 25 April 1986 for the purpose of influencing those electors to
vote for the first respondent at the election;

{c) by giving $10 to elector Lealofi Tsaako on 25 April 1996 to vote for
the respondent at the election; and

{d) by Alekl Simoo giving $10 to elector Moa Fagasoaia with the intent
to influence that elector to vote for the first respondent at the

election.

Apart from the general unsatisfactory nature of the evidence adduced in support

of those allegations, there was no evidence to show that Aleki Simoo and Pakone

o

Seuala were agents for the first respondent as alleged in the petition, or were



acting with the hknowledge or authority of the firgt respondent. I therefore

'
. . ' n .
found there was no prima facie case 1n respect of those alliegations.

The next series of allegations were actualy complaints mede against the
electoral officers who conducted the poll at the Savalalo polling booth for
Aleipata Ttupa-i-luga special votes; the Chisf Electoral Officer and members of
her staff who donduoted the scrutiny of the rolils and official recount of the
votes for the Aleipata Ttupa-i-luga territorial constituency, and the fact that
some of the ballot papers used in the Savalalo special polling hooth were written
in ink and not printed. It was clear during the hearing that if these complaints
were to have any béaring on the outcome of the election for the present
t.erritorial constituency, then they must be showm to have affected the result of
the election. However it was clear that those complaints had absoclutely no
effect on the result of the poll held at the Savalalo specizl polling booth or
the election for Aleipata Itupa-i-luga. Accordingly T held that there was no
prima facle case in respect of those allegations and complaints and they were

therefore also dismissed.

It must be added here that the evidence given by the Chief FElectoral
Officer, and which I accept, was that the official count which she conducted
followed the same procedures she had observed being adopted with regard to
Magisterial recounts conducted under the provisions of the Electoral Act 1963,
I also accepted the Chiéf Electoral Officer’s explanation of the reason why some
.
of the ballot papers in the special polling booths are written in ink. It is

‘becuase of the uncertainty as to how many electors of any particular ferritorial

constituency will turn out to vote at a special poliing booth. The same



gituation applied to all special polling booths throughout the country during the
)

election. There was certainly no impropriety or fraud asscciated with the use

of handwritten ballot papers at the Savalale special polling hooth for the

Aleipata Itupa-i-luga territorial constituency and the evidence adduced for the

petitioner showed none.

There were also allegations that one elector was accompanied by her 12 year
old son to cast her vote in the polling booth and another elector who was the
victim of a stroke was carried by her children into the pelling booth to cast her
vote. It was clear from the evidence of the witness Saoluafata Milo called for
petitioner that each of those two electors was issued one ballot paper each and
n;ne of the persons who accompanied those two electors to cast their votes was
issued a ballot paper or was in possession of any other paper. The evidence alsoc
clearly suggested that the ballot box was intact and secure and thers was no
evidence to suggest that the ballot box might have been interfered with by any
person including those who accompanied the aforesaid two electors to cast their

votes.

That brings me to the two allegations in the election.petiti@n.against the
first respondent in respect of which I found there was a prima facie case. 1
will deal first with the allegation of treating, namely, that on election day
during the hours of polling the first respondent and/or his agents presented food
to various electors for the purpose of corruptly procuring the first respondent

*

to be elected.

The witnesses called for the petitioner to prove the pregeﬁt allegation



were Ealameli Tese and Tuitui Aloivind. According to the evidence of the elector
K;lameli Iese, after she had cast her vote at about 11.00am in the merning she
was given food at the house of the first respondent at Lalomanu, The evidence
of the witness Tuitui Aloivini was thaf after she had cast her vote after 1.00pm
in the afternoon, Aulele Pato took her to the houge of the Tirst respondent at
Lalomanu where she ate some fdod and was given an extra plate of food to take

home. She also testified that she did not zee the first respondent in his house.

In his evidence, the first respondent testified that he slept in Apia so
that he was in Apia in the morning of polling day. He said that he was in Apia
at the special hooth for Aleipata Itupe-i-luga at Savalale for most of polling
d;y and he did not arrive back at his home at Lalomanu until 4.00pm in the
afternoon which was after the polling booths had clpsed at 3.00pm. He denied
having any‘knowledge of any food being prepared for electors at his family’s home
at Lalomam: on polling day. He also denied having given any insfructions to his

family or anyone to preparve food for any electors on polling day.

The witness Luatua Faafetail who was called for the first respondent. gave
evidence that he was at the house of the first respondent’s family at Lalomaru
on polling day and that no food were prepared to bhe given out teo electors on that
day except food prepared for members of the first respondent’s family who had
gathered at the first respondent’s house on polling day. This witness also
testified that the food was the usual meal served to members of their family.
.

He also testified that the first respondent only arrived hack at Lalomanu after

1,.00pm in the afterncon of polling day.



Now the onus of proving the allegation of treating lies on the pstitioner.
The standard of proof required of the petitioner is that he must prove the
allegation of treating heyond reasonable doubt which is the standard of proof

-

required in criminal cases.

In considering the evidence, I am aware that the giving of food to an
elector after he has cast his vote may be treating in certain circumstances
provided that the giving of food was corrupt. However I. am not satisfied beyond .
reasonable doubt on the evidence in this case that the giving of food by members
of the first respondent’s family to electors Kalameli Iese and Tuitul Aloivini
after they had cast their votes was corrupt. Furthermore, the first respondent
85 the evidence shows was not present at Vhis Family when the food was given cui
to those two electors and he has denied that he had knowledge of any food being
gbiven out tb the aforegaid electo.rs or any other elertors. He alse testified
that he did not instruct his family to prepare food for any electors on polling
day. There is also no sufficient evidence to show that the members of the first
respondent’s family, whoever they were, whe gave food to Kalamsli Tese and Tuitui
Aloivini were acting as adents of the first respondent. In cther words there is
no evidential link between the first respondent and the giving of food to
Kalameli Tese and Tuitui Aloivini. It is also clear that the giving of food to
those two electors could not have reasonably affected the result of the poll as

between the first respondent and the petitioner.

¢ T am therefore not satisfied beyond reasonzble doubt that the present

allegation of treating has bheen proved and it is dismissed.
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I come now to the second allegation in the slection petition in respect of
which I found there was 2 prima facie case. This is the"allegation that the
first respondent was not gualified fo be a candidate for election wunder the
provisions of the Electoral Act 1863 because he is not a duly i‘egistered. holder
of a matal title for the Aleipata Ttups-i-luga territorial constituency.
Initially T had held that there was also no prima facie case in respecot of this
allegation., However, after due consideration of the Land and Titles Act 1981
which contains provisions for publication and registration of matal titlee, I
decided to reopen this allegation and require the first respondent to call
evidence in reply if he wanted to do so. I took this course relying on the
provisions of section 115(a) of the Rlectoral Act 1863 which say as follows :

Y "On the trial of any election petition the Court shall be guided by the
"substantial merits and justice of the case without regard to legal Torms
"and technicalities”,

The evidence relating to the present allegation was that the late Fuataga
Toane Alama published in the Savali on 9 July 1990 his intention to make
“appointments to twenbty matai titles named in the publication including the title
Tauva presently held by the first respondent. The title Fuataga is the paramount
matai title of the wvillage of Lalomamu and of the Aleipata Itupa-i-luga
territorial constituency. After the three months perind required for lodging any
ohjection to the publication by Fuatage Icane Alama, there was no objection
lodged by any person. Tuataga then proceeded at a ceremony held at Lalomanu on
s
29 December 1990 to make appointments to the twenty titles he had published in

the Savali. To the title Taua he appointed the first respondent. ‘Sacfais’ were

held at the same time in respect of the appointments that were made.



S

The firet respondent gave evidence that about June 1980, the late Fuataga
Toane Alama expressed to his family his desire to bestow mafai titles on members
of his family including the first respondent. So on 28 December 1990 after there
was no objection lodged against Fuataga's publication of his intention to make
appointments to the twenty matai titles listed in his publication, the appoint-
ments to those titles were formally made and ‘saofais’ were held at the same time
in respect of those appointménts, The first respondnet also testified that the
custom with regard to the making of appointments to the matai titles in question
is that the holder of the title Fuataga on his sole authority males such appoint~
meﬁts.and not the Sa Fuataga family. The village and the district also attended
and participated in the ‘sacfais’ held for the appointments made by Fuataga,
fncluding the appointment of the {first respondent to the title Taua, by

gerforming a ‘usu’ in accordance with Samocan custom.

After the £ i;st respondent was appointed to the title Taua he participated
in village affairs of Lalomanu and performed his ‘monotaga’ to the village under
hig title Taua. There was no objection lodged by any person against his
appointment to the title Taua. In these circumstances it is clear that the
village of Lalomanu had recognised the title Taua of the first respondent in
accordance with Samoan custom. Then Fuataga loane Alama whe was alsc the Member
of Parliament for the Aleipata Itupa-i-luga territorial constituency passed away
towards the end of 1994 and a by-election for the constituency was set for early
1985, The village of Lalomanu wanted the Tirst respondent to run as a candidate
o
in that by-election. It was then that the first respondent found cut that his

f.itle Taua had not been registered. So he approached the then Registrar of Land

and Titles to have his title Taua registered. According te the first respon-



dent, the Begistrar required him to provide confirmation that a ‘sacfai’ had been
held in respect of his title.Taua and he obtained written”confirmation of his
‘sacfai’ from the pastor of lalomanu who had conducted the religious service for
his ‘sacfai’. It appears that the publication made by Fuataga loane Alama was
then confirmed by the Land and Titles Court on 17 January 1995 and the next day
the first respondent’s title was redistered and he wag issued with a matal

certificate.

According to the explanation given by the first respondent, Fuataga loane
Alama had asked ail those who were to be appointed to the matail titles on
28 December 1980 to bring two passport photos and $10 each to be given o the
éulenuu of. Lalomanu for the purpose of registration of their matai titles. The
£€irst respondent on that day gave his two passport photos and $10 to the pulenuu
for registration of his title Taua and he also =igned a rvegistration form. He
only found out in early 1995 when he wanted to run ss a candidate in the by-
election for his constituency that his title Tawa wass still unregistered even

though he had assumed that the then pulenuu of his village had attended to

registra—tion of his title.

After registration of the first respondent’s title in January 1895 he was
then able to run in the by-election held for his territorial constituency early
that vear. The present petitioner was also a candidate in that by-elsction. The
result of that aby—eleotion, was that the present petitioner and the first
¢
fespondentﬁboth topped the poll by polling the same highest number of votes. The

‘result of the election was then determined by lot in accordance with the relevant

provisions of the Electoral Act 1963 znd the petitioner wag declared to be

10



elected. Then in the 1896 general election, the peltitioner, the first respondent
together with other candidates contested the parliamentary Seat for the Aleipata
Ttupa-i-luga territorial constituency and the first respendent topped the noll

for the constituency with z clear majority.

The witness Taua Latu Lome who was called for the petitioner testified that
he objected to the appointment of the first respondent to the title Taua by not
attending the ‘sacfai’ for that appointment which was held in 1990. T =m not
able to accept this kind of informal, silent and passive objection as a valid or
effective objection. Tn any case, the first respondent has held the title Taua
for almost 5 1/2 years without any formal cbjection from Taua Latu Lome and both
the first respondent and Taua Latu Lome contested the 1996 general election for
khe same territorial constituency without any objection by Taua Latu Lome to the

title Tawa of the firsl respondent.

The Witness Alono Leulumoega Sofara who wag also called for the petitioner
testified that he did not see the publication of 9 July 1990 by Fuataga Ioane
Alama of his intention to make appointments to the twenty titles listed in the
publication and if he had known of that publication he would have lodged no
objection to it as the titles concerned were titles under the authority of the
title Fuataga. However Alono Leulumoega Sofara further tesil;if ied that if he had
seen any publication of the appointment of the first respondent to the title Taua
he would have objected upon the basié that Fuataga should not be making any such
;ppointment while there were appeals against the decisgion of the Land and Titles

Court LC 3428, 3428 P1-P29. In that decision of the Land and Titles Court, the

appointment of Toane Alame to the title Fuataga was confirmed. The Court also

11



determined in that case the persons who hold the ‘pule’ or authority to decide
who should hold the title Fuataga. Aiono Leulumoega Sofara and the present
petitioner were members of the same party in that case and the Land and Titles
Court determined that they were not included amongst the persons who hold the
‘pule’ over the title Fuataga. Their appeal against that decision is sgtill
pending. I must say that I find it rather difficult to acceﬁt the evidence by
Aiono Leulumoega Sofara that he would not have objected to Fuataga’s publication
of his intention to make appointments to the twenty titles listed in that
publication if he had known of that publication, but he would definitely have
objected if he had known of Fuataga proceeding to actually implement his
published intention. Obviously Aiono, on his own evidence, was wnaware of all
€hat which happened in relation to the appointment of the first respondent to the

¢itle Taua.

The petitioner gave evidence that he only found out about the method of
registration of the first respondent’s title Taua after the by-election which was
held for his constituency in early 1996. On the evidence, it is clear the only
real grounc'i of objection by the petitioner ig his testimony that there was no
*saofai’ held for the bestowal of the title Taua upon the Tirst respondent.
However it is clear from the evidence of Taua Latu Lome and the first respondent

that such a ‘saofai’ was in Tact held,

Now counsel for the petitioner submitted that the appointment of the first
.
respondent to the title Taua should have heen published in the Savali so that any

person whe might have wanted teo lodge objsction thereto could have done so. The

publication of Fuataga Ioane Alame’s intention to make appointments to the twenty

12
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titles listed in his publication was not sufficient to obviate the need to
publish the appointments which were actually made by Fualaga. Aftev careful
consideration, I accept that the publication made by Fuataga IToane Alama was
incomplete in that the names of those persons he intended to appoint to the
titles which were published were not included in the publicaticon. In practice
the publications made in the Savali in relation to appointments to bhe made to a
matal title or matai titles are given to the Office of the Registrar of Land and

Titles who actually make the publication. |

~ Now in considering this whole question whether the title Taua of the first
respondént is validly held or not for election purpcses, I am of the clear view
t.hat the Court must have regard to the provisions of section 115(a) of the
Blectoral Act 1963 which requires the Court to see that real justice is done
rwithout undue regard to technicalities, It is clear from the evidence that the
appointments made by Fuataga Toane Alama to the titles he published in the Savali
of ¢ July 1990 were done in the open and not surrveptitiously or frauduiently.
He told his family at lLalomanu about June 1990 of his desire to bestow matail
titles on members of his family including the first respondent. Tuataga then
published in the Savali of July 1890 his intention to make appointments to the
twenty titles listed in his publicatior. Even though T have decided that Savali
publication was incomplete, the publication itself was more consistent with
things being done out in the open than being dene in a surreptitious or
fraudulent fashion. The actual appointmenis were then made by Fuataga on
f29 December 1980 at Lalomanu infront of the family of Fuataga, the villags of
lalomanu and the district of Aleipata Itupa-i-luga. ‘Saofais’ were held the same

day and the village of Lalomanu and the district of Aleipata Itupa-i-1uga



participated in those ‘saofals’ by performing the customary ‘usu’.

¢ "

. After the appeintments and the ‘saofais’ were held, the first respondent
participated in the village affairs of Lalomanu and performed his ‘monotaga’ to
the village and that state of affairs continued up to the 1996 deneral slection
without objection from any person that the first regpondent did not validly hold
his title Tauva. In other words it appears clear that the first respondent’s
title Taua has been reccognised by the family of Fuataga, the village of Lalomanu
and the district of Aleipata Ttupa-i-luga in accordance with Samoan custom. The
first respondent has also run as a candidate in two elections for the Aleipata
Ttupa-i-luga territorial constituency without any person challenging his
ciualif ications to run as a candidate hefore those two elections were held. Aiono
keulumcega Sofara and the petitioner who now claim that the first respondent does
not validly hold the title Taua have only done so after the first respondent
topped the poil for the Aleipata Itupa-i-luga territorial comsiitusnoy in this
vear's general election. But the Land and Titles Court has determined at first
instance that Aiono Leulumoega Sofara and the petitioner are not included in the
‘pule’ of the title Fuataga which made the appointment of the first respondent
to the title Tava. Tt also appears from the evidence that the first respondent
on the day of his ‘saofai’ did give two passport photos and $i0 to the then
pulemn of Lalomanu for registration of his title Taua but"for some unhknovn
reason the then pulenﬁu did not attend to such registration with the office of
the Registrar of Land and Titles.

¢

In these circumstances it would be completely contrary to real justice at A

this late stage, which is almost 5 1/2 years after the first respondent was
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bestowed the title Taua, to give effect to the objections made against the title
Taua of the first regpondent. The allegation that the first respondent does not

validly hold his title Taua is therefore dismissed.

As the two remaining allegations in respect of which T found there was a

prima facie case have been dismissed, the petition is therefore also dismissed.

T turn now to the counter-allegations made by the first respondent against
the petitioner. At the trial of these proceedings, counsel for the first
respondent informed the Court that he was content to proceed with only some of
the counter-allegations against the petitioner in order to expedite these
proceedings. The first of these counter-allegations was that on 12 April 1996
the petitioner gave $50 to elector Maataua Laumatia for the purpose of inducing
that elecﬁor to vote for him and alse instructing that elector to hand in her

certificate of identity {(ID) for the same purpose,

According to the evidence which was given by the witness Maataua Laumatia,
the petitioner and one Faafetai Moleli came to her family at Fausaga, Safata, and
requested her to hand her ID to the petitioner. She did neot comply with the
request and before the petitioner left with Faafetai Moleli the petiticner gave
her $50 and asked her to bear in mind the election. In her affidavit Maataua
Laumatia stated that the petitioner and Faafetsi Moleli visited her family at
Fausaga, Safata, but in her oral testimony she said she thought it was before

L
Christmas in 1995 that the petitioner and Faafetai Moleli visited her family.

The petitioner gave evidence that the reasons why he vigited Maataua

15



laumatia at Fausaga, Safata, were that Maatauva Laumatia and her family had
éupported,him in the by-election held in early 1995 and Mantaua and her family
were also relatives through the title Fuataga. 8o he gave Maatauz Laumatia $50
as a gift for Christmas as she and her family had supported him in the 1995 by-
election and she was alse a relative. The evidence by the witnesg Faafetal
Moleli was that he and the petitioner went o see Mastaua Laumatia and her
sisters at Fausaga, Safata, because they had voted for the pstiticner in the 1095
by-election and during that visit, the petitioner thanked Maataua for their

support in the 1895 by—election and gave Maataua a gift for Christmas.

On her own evidence, Mastaua Laumatia must be regarded as an accomplice for
feceiving an alleged bribe., However her evidence is corrcborated in material
yarticulars by the evidence of the petiticner and that of Faafetai Moleli. Even
though in law it can he dangerous to act on the uncorrohorated testimony of an
accomplice, the eyidence by the petitioner and Faafetai Moleli do confirm
Maataua's evidence in material particulars regarding the giving of $50 by the

petitioner to her.

T accept that the petitioner and Faafetai Moleli did visit Maataus Laumatia
and her family in December 1995 before Christmas. But T do not accept that the
giving of $50 was to thank her for her support given to the petitioner at the
1995 by-election and because she was relative through the title Fuataga. It
appeafs from the evidence of the witness Matauta Laumatia, the sister of Mastaua
aLaumatia, that that was the first time the petitioner had visited their family

" at Fausaga, Safata. It is also clear to me from the evidence that the real

purpose for the petitioner giving $50 to Mastaua Launatia was not to give a gift
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for Christmas but te induce that elector to continue to support the petitioner

in the general election that was coming up at any time in "early 1996.

I find this counter-allegation of bribery against the petitioner to have

been proved beyond reasonable doubt.

As for the counter-allegation of Undue influsnce which allsge that the
petitioner either by himself or through his agents withheld the IDs of certain
electors for the purpose of inducing those electors to vote for the petitioner,
I am not satisfied that those allegations have been proved beyond reasonable
doubt. They are therefore dismissed. Likewise the counter-allegation that the
petitioner gave $40 to Maataua Laumatia on polling day for the purpose of
inducing that elector to vote for the petitioner is dismissed as that money was
given after Maataua Laumatia had cast her vote and T am not satisfied that the

purpose of the petitioner was corrupt.

In all then the election pstition is dismissed and the election of the
firet respondent is confirmed. I will report my findings to the Honourable

Speaker of the Legislative Assembly.

Costs ageinst the petitioner of $1,000 are awarded to the first regpondent,

and $500 to the second and third respondents who is one and the same persorn.
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