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JUDGMENT OF SAPOJAJ, CJ 

This is an action by the plaintiff against the first and second defendants 

in· the tort of malicious prosecution, It is understood to be the first action 

of its kind to have been brou..ght before the Courts in this oountry. 

To have a clear picture of the material issues involved in this case, 1 

will discuss the actions against the defendants separately. I ",ill deal first 
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Hith the plaintiff's action against the first defendant and then Hi tll his action , 
against the second defendant. 

Action against, first defendant: 

Evidence: 

Essentially ",hat happened Has that I,hen the first defendant and his Hife 

arrived at their home at Siusega on Tuesday night, 28 December 199:" their 

( daughter Has not at home. She Has supposed to have attended a choir practice but 

it was reported to the first defendant that his daughter did not turn up at the 

choir practice. A search for her aroused suspicion in the first defendant that 

his daughter ,,faS at the plaintiff's house. HOHever Hhen the first defendant and 

his Hife Hent Hith other people to the plaintHf's house, they "ere prohibited 
, 

by a male relative of the plaintiff f'rom entering the house. That. relative of 

the ;plaintiff Has later to be jointly charged Hith the plaintiff as a. co-accused. 

After being refused entry into the plaintiff's house, the first defendant's 

",ife came to the police for help. 
-,,;~ 

Eight police officers went to the plaintiff's 

house and searched it. The,' found onp of the bedrooms Has loched, So tne,' 
hnocked and kept knocking on the door lmtil it Has opened by the plaintiff. The 

police entered the bedroom and found the first defendant's daughter lmder the 

bed. I'Illen she refused to come out, the police pulled her out from under the bed. 

She then l1ent into the sitting room where her father "'as. 

According to the first defendant. "hen he confronted his daught.er in the 

si tting room she appeared to be in a distressed condition and her hair Has messy. 

She told him that the plaintiff' had made her hide lmder t,he bed. Later the first 
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de~endant and his Hife took their daughter in their car to their home. On t.he 
r 

Hay she opened the door of the car and rolled out. Her p.."1rent.s st.opped t.he car 

and put her back in. 

The follo..ing morning, 29 December 1993, the first. defendant's daughter 

made tHO l<ritten statements. The first st.atement Has prepared at home at. Siusega 

at 8. OOam, the second statement Has made «hen she Has i.ntervieHed by the police 

, 
\ at the Apia police station at 10. 30am. Both stat.ements Here in the possession 

of the police and I,ere produced by consent in evidence by calmsel for the second 

defendant., the Attorney General. The fi.rst defendant's daught.er Has not called 

to test.ify. 

In the first of her tHO statements, t.he first. defend"mt' s daughter says 

that at about 6.25pm in the evening of 28 December 1993, she Hent Hith tHO gay 

acquaintances to the house of t.he plaint.iff 100 get some coconuts. "~lile at the 

plaintiff's house she. says t.he plaintiff gave her a cup of beer to drink. She 

Has uncertain Hhether to accept it, but the plaintiff insist.ed, c,o she drank it.. 

One of her gay acquaintances then t.old her t.hat he Hould drop off their ot.her gay 

friend at the choir practice and then come back. Those tHO then left. At that. 

time the plaintiff passed the first defendant.' s daught.er anot.her cup of beer 

Hhich she also drank. Then t.he plaintiff «anted her to .0;0 Hith him int.o the 

bedroom to talk but. she says she refused. About 7. 45pm she says she told the 

plaintiff and his male relative she Has going to her choir pract.ice but the 

plaintiff's reply Has to Hait until his car arrived then he Hould drop her off 

at the choir practice. She Has starting to get drunl, at that ti.me and the 

plaintiff again asked her to go with him into the bedroom. "ben she refused 



again, the plaintiff pulled her from her chair into the bedroom. She says she 
• 

tried to scream but as the plainti.ff had his mouth over hers she screamed inside 

her mouth. The plaintiff then had sexual intercourse Hith her and she vomitted. 

AfterHards she Hent to the bathroom to ',ash herself and "hen she returned 

from the bathroom the plaintiff's male relative se:,:uall~c abused her. She then 

heard the brakes of a car "hich sOlmded like those of her car. She became 

scared, confused and gasped f9r air. I1m,ever the plaintiff shoved her under the 

bed and kept kicking back her legs "hen they shoHed out. At 1:he end of her 

statement she requests the police t,o place her statement before the Court. 

In her second statement, the first defendant's daughter essenti.ally repeat s 

• 
to the police "'hat is said in her first statement. She further states that the 

plaintiff and his male relative both had forceful sexual intel'course "ith her 

"ithout her consent and she is not a girlfriend of allY of those men. 

On 29 December 1993, the plaintiff Has also in1;ervieHed by the police and 

he gave a =i tten statement to the police. Even though he admi tted to ha"ing 

seA"Ual intercourse "'ith the first defendant's daughter, the plainti ft' denied that 

it was done without her consent. One of the first defendant' e, daughter gay 

acquaintances "ho ",ent tiith her to the plaintiff's house also made a '''1'itten 

statement to the police. I Hill come hac!, later to those tHO st.atements as the~' 

are not relevant to the action against the fi.rst defendant because there is no 

evidence that the first defendant was aHare or had an~c knoHleo,o;e of those 

statements ,,,hen he made his OHl1 statement on 6 January 1994 to the police. 
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On 29 December 1993 the first defendant's "'ife also made a hTi tten , 
statement. That statement Has also produoed by consent in evidenoe b~' counsel 

for the second defendant, the Attorney General, so presumably that statement Has 

also in the hands of the police. In her statement, the first defendant's Hif'e 

relates her observations of ",hat she saH on the night of the alleged inoident and 

Hhat her daughter had related to her about that incident. h'ha t the first 

defendant's Hife says regarding Hhat her daughter had related to her is 

( substantially the same as ",hat her daughter told the police as to "hat happened 

durin!?: the alleged inoident. 

Then on 5 January 199,l the police ,jointly charged the plaintiff and his 

male relative on the count of rape and held t.he plaintiff in police (Oust.ocl;;'; the 

• 
co-accused could not be found at that time. The folloHing day, 6 ,january 199'1, 

the flOlice had the appropriat.e information filed and SHorn before the deputy 

registrar of this Court I,ho remanded the plaint,iff on bail to appear in Court on 

24 January 1994 ",hen his case Has to be called for mention. I Hill picl\ up the 

chronological sequenoe of events from t.bere onHards Hhen I (:ome to tllE> 

plaintiff's action against the second defendant. 

On 6 ,January 199'1, after the plaint.iff had been oharged on 5 .January, the 

police also obtained a ,-witten statement from the first defendant. That 

statement Has also produced by consent in evidenoe by oOlmsel for t.he seoond 

defendant. In his statement the first defendant relates ",hat. h(' ohserved on the 

nigh't of 28 December 1993. He also relates "hat his daughter had told him about 

the alleged incident "hich is substantiall~' the same as IJh"t his daughter had 

already told the police on 29 December 1993. 



., 

That brings me to the lal< ,;hich is relevant to the action against the first 

defendant. 

Relevant la,;: 

The tort of malicious prosecution 1S stated in Clerk and Lindsell on Torts 

16th edition p.l042 at para 19.05 in t.bese terms: 

"In an action of malicious prosecution the plaintiff must sbOl; first that 
"he ,;as prosecuted by the defendant, that is to say, that the laH Has set 
"in motion against him on a criminal charge; secondl:.', that the 
"prosecution was determined in his favour; thirdly, that it Has without 
"reasonable and probable cause; fourthly, that. it was malicious. The 
"onus of proving everyone of these is on the plaintiff". 

De~ling no" ,;ith the first element of malicious prosecution, I am of the clear 

vieH that the first defendant did not prosecute the plaintiff, that is to Bay, 

he did not set the la,; in motion against the plaintiff on a criminal charge. 

Before the police intervieHed the first defendant on 6 January 19»4, t.he,' had 

already charged the plaintiff on 5 January. Therefore it cOllld not have been t.he 

first defendant's stat.ement. made t.o the police t.hat caused the police to charge 

the plaintiff. It Hould be recalled that before the police charged t.he pl.aint.iff 

they Here already in possession of the t,;o Hrit.ten statement.s made b,' t.he first. 

defendant's daughter on 29 December 199:l, one of those tHO statements having been 

made directly t.o the police. The police must. also have been in possession of the 

"r·i tten statement made by the first defendant's Hife on 29 December 1993 before 

they charged the plaintiff on 5 Januar;v- 1994. Then on 6 January t.he policp filed 

and SHore the appropriate information in the Court regi.st.ry. That ';as the same 

day the police obtained a Hritten stat.ement from the first. defendant.. HOHever 

there is no evidence to ShOH ~-."hether t,he first defendant's sta b:·ment 't'las ,~i VAn 
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to the police before or after the information 1-13.S filed and SHorn in t.he Court , 
registry. 

It is also clear that Hhat the first defendant told the police in his 

statement Has Hhat he saH on the night of the alleged incident against the 

plaintiff and Hhat his daughter had related to him regarding Hhat happened during 

that. incident. He then requested the police at the end of his statement to 

investigate the matter and have it brought before the Court. There is no 

evidence that the first defendant ImeH that "hat his daug:ht.er had related to him 

,,,as false. So it cannot be said that he 1-13.S misleading or deceivin::; the police 

Hi th false information as to Hhat happened behleen his daughter and the plaintiff 

during the alleged incident. His request to the police to invesbga:te the matter 

Has one a parent in the circumstance of the first defendant. 1,'ou1d have been 

expected to make. 

In these circumstances and having regard to the legal pdnciples I Kill 

refer t:o shortly, I am of the clear vieH that the first, defendant did not 

prosecute the plaintiff. The plaintiff has therefore not establi.shed the first 

element of malicious pr.osecution. 

One must bear in mind that the first rlefendant is not a prosecutor in the 

technical sense of the Hard 'prosecutor'. He Has just another private individual 

who related information to the police as to Hhat he observed and ,,,hat he Has told 

by'his daughter. 1I0Hever, as it Hill be shmm, t,here may be circumstances I,'here 

a private individual may yet be a prosecutor. But such cirr;umstances do not 

exist in respect of the first defendant. 
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In the case of Pandit Gaya Parshad 1'e.vaI'-i v Sardar IJhllgat Singb (1908) 24 

TLR 884, the Pri,~ Council stated 
, 

"If, therefore, a complainant did not. go beyond ,giving d,at he believed to 
"be correct. informat.ion to the police and the police, "ithollt, interference 
"on his part (except giving such honest assistance as they might require), 
"thought fit to prosecute, it Hould be improper t.o make him responsible in 
"damages for the failure of the prosecution. But if the charge Has false 
"to the knoHlecige of the complainant, if he misled the pol ice by bringing 
"suborned Hitnesses to support it, if he influenced the police to assist 
"him in sending an innocent man for trial before the magistrate, it ,"ould 
"be equally improper to alloH him to escape liabili.ty because the 
"prosecution had not technically been conducted by him". 

In the United States it is stated in the American La", Institute, Restatement of 

the LaH, Torts (2nd edition 1977) p.409 at para 653 that: 

• 
"When a private person gives t.o a prosecuting officer information that he 
"believes to be true, and the officer in the exercise of his uncontrolled 
"discretion initiates criminal proceedings based upon that i.nfonnation, 
"the informer is not liable w1der the rules stated in t,his ",ection even 
"though the information proves to be false and his belief Has one that a 
"reasonable man Hould not enterta.in. The exercise of the officer'", 
"discretion makes the initiation his OHn and protects from Liabili.ty tJ1e 
"person Hhose information or accusation has led the officer t.o initiate 
"the proceedings. If, ho",ever, the information is lmm"!1 t,o the giver to 
"be false, an intelligent exercise of the officer's discretion becorriee. 
"impossible, and a prosecution Q"lsed 011 it is procured by the person 
"giving false information. In order t.o charge a private person ",ith 
"responsibili ty for the intiation of proceedings by a public offid.al, it 
"must therefore appear that his desire t.o have the proceedings initiated, 
"expressed by direction, request or pressure of any l,ina, ',~as the deter
"mining factor in t,he officials decision tc commence t.he prosecution, or 
"that the information furnished by him upon "hich the official Bcted Has 
"known to be false". 

Then m the decision of the House of Lords in Martin v ~'at:son [I.9!!,51 .1 leU Ell 

559, Lord Keith of Kinkel in a judgment concurred in b;i the other members of the 

"" House of Lords stated at p.567 
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"The circumstances that a defendant in an action of malicious prosecution 
'\<as not technically the prosecutor should not enabl.e him to e.scape 
"liabili ty Hhere he Has in substance the person responsible for the 
"prosecution having been brought. The mere fact that an indi.vidual has 
"given information to the police Hhich leads to their bringing a 
"prosecution does not make that individua.l the prosecutor· ... 

In Fleming, The LaH of Torts 8t.h edi t.ion (1992) t.hat learned aut.hor st.at.es at. 

p.612 : 

"The defendant. must. have been 'actively inst.rument.al' in sett.ing the laH 
"in motion. Merely supplying information, h01,ever incriminati.ng, t.o the 
"police on which eventually they decide to prosecute is not the equivalent 
I! of launohin,~ a prosecution; the critical decision not. being his, t the 
"(stone set rolling is a stone of suspioion only'''. 

A .ittle further the same learned author goes on to say 

"On the other hand, an informant may be re.garded as a prosecutor if the 
"information virtually compels t.he police to prosecut.e, even more ,,,here he 
"deliberately deceives the police by supplying false information Hithout. 
"Hhich the;' Hould not have prosecuted". 

In NeH Zealand, it "oas st.ated by Denniston J in the case of Fanze1or,' v [(err 

(1896) 14 NZLR 660 at p.667 : 

• 

"I do not think the defendant can be said to have 'i.nstigated' the 
"prosecution anymore than the man ,,,ho at any time exercises hi~. right. and 
"dut.y t.o inform the police of circumst.ances requiring investi.gation. It. 
"seems t.o me that. it. ,.lOuld be very dangerous to lay it. d01m that anc' man 
"Hho honest.ly, even if mistakenly, informs t.he police t.hat. he believes a 
"crime tp have been commit.ted, in consequence of "hich they investigat.e 
"t.he matt.er and aft.erwards take proceedings, is t.o be held responsiJ)le in 
"an action of t.hi.s kind for the proceedings so t.aken b>' the poJice". 
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In the decision of the Court of Appeal in Commercial Union Assurance v Lamont 
• 

[1989] 3 NZLR 187 NcNullin J stated at 1'.207 : 

"As a general rule a prosecution' Hill be considered to be brought, ",hen 
"the information is laid and by the person "'ho lays it. In the result, 
"in prosecutions under the Crimes Act 1961, as Has 1"11' Lamont's, t.he 
"police Hill generally be treated as the prosecutor and no action for 
"malicious prosecution ,.;ill be against the person on Hhose informat.ion 
"the police have acted. But. in some cases the person ",ho supplied the 
"information to the police may be regarded as the prosecutor if, inter 
"alia, he puts the police in possession of information "hi.ch '.'i,rtually 
"compels an officer to lay an information; if he deliberat.el~' deceives 
"the police by supplying false information in the absenoe o'f ,,'hioh t.he 
"police ,,,ould not have proceeded". 

In the light of those principles, I am of the clear vieH that on the 

evidence the first defendant. did not. prosecute t.he defendant.. Perhaps it, should 

• 
be added here that. there is also not sufficient. proof for this Court to conclude 

Hi th t.he necessary confidence t.hat. Hhat. t.he first. defendant related to the police 

regarding what his daught.er t.old him Has false. The first. defendant's daw>:hter 

did not. t.est.ify orally, so I am reluct.ant. t.o mal,e any conclusions on t.he issue 

of credibilit.y Hit.hout. having seen her in the Hitness stand. 

Having found that. the first element. of malicious prosecution has not been 

proved in relation t.o the action against, the first defendant, it is not necessary 

t.o go on to consider the other elements of the t.ort. If it. had been necessan' 

t.o go further, it is also clear that on the evidence there is no proof of malice 

on t.he first defendant's part . 

• 

That brings me t.o the plaintiff's action against the second defendant., the 

Att.orney General. 
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Action against second defendant: 
• 

Evidence: 

. The action against the second defendant, the Attorney General, is based on 

allegations involving a principal state solioitor and a state solicitor bot.h of 

Hhom \.Iere formerly employed in t.he Office of the At.t.orney General. For 

convenience they Hill both be referred t.o by their names al1d as st.ate solicitors. 

LikeHise, for convenience, t.he evidence regarding the Hri tten statements made by 

:\ the first defendant, his wife and his daughter as already discussed Hill be 

treated as relevant to the action against the second defendant '.Ji t.hout. having to 

repeat that evidence here. 

NOH in the l.Jritten statement which the plaintiff gave to the police on 

• 
29 December 1993, he says that he had had an 'affair' Hith the first defendant.'s 

daughter, and on the day of the alleged incident., 28 December 1993, the first. 

defendant's daughter came to his house Hith tHO gay, Tagi and loata. The first. 

defendant's daughter drank beer Hi th t.hem and the plaint.iff says t.hat. aft.er Tagi. 

and loata had left., t.he first defendant's daughter started flirting ,,·ith him. 

So he asked the first defendant's daughter to go Hith him into the bedroom and 

in there they had sexual intercourse Hi th her consent.. The plaint; ff denies t.hat 

she screamed. In his oral testimony given in Court the plaintiff also deni.ed 

certain parts of his l.Jritten statement. HO\;ever I do not. consider t.hose denials 

of parts of t.he plaint.iff's st.at.ement as relevant. t.o t.he present Rction because 

the quest.ion Hhether the t.wo st.ate solicitors involved are liRble, and therefore 

t.~e second defendant., must. be det.ermined on the basis of the evidcmce available 

to the st.at.e solici t.ors at. t.he t.ime t.he~· Here handling t.he case against the 

plaintiff, and not on information t.hat. came up lat.er aft.er t.heir involvement. had 
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ceased. 

Now Tagi Fualau who went with the first defendant's daughter to the 

plaintiff;s house on the evening of 28 Deoember 1993 also made a hTitten 

statement to the polioe. That Has on 6 January 1994. He says in that statement 

that. he and anot.her gay named loat.a Here going to t.he plaint.iff' s house for 

coconuts when t.he first defendant's daughter joined them and asked to go "'ith 

(.:.~ them. When they arrived at the plaintiff's house, they had a drinl, of ioe Hat.er 
.,,1 

and then the first defendant's daughter went to the rear extension of t,he house 

and talked to another boy. ShortlyafteTIvards the plainti ff Hho had been talking 

to Tagi went and talked "ith the first defendant's daughter. At about 6.00pm 

Tagi says she twice asked the first defendant's daughter to leave as it. was time 

• to go to their ohair practioe. Hm,ever the reply from the first defendant's 

daughter was that. she Hould .oat.oh up with t.hem in time for t.he choir pract.ice. 

'Tagi and loat.a t.herefore left. ,,,hile t.he first defendant's daughter was st.ill at 

t.he plaintiff's house. She did not turn up at the choir practice that. night. 

Tagi also says in his ,,,,,itten st.at.ement t.hat. on a different da~' dlen ·",.he 

went. t.o Aleisa for oooonut.s, t.he first. defendant.' s daughter as],er\ to go ,,j th him. 

When t.heyarrived at Aleisa t.he plaintiff was there in a house. It. is not clear 

whether t.hat h'as t.he plaint.iff's house. Tagi also says t.hat. "hen he oamp out of 

the house, the plaintiff and t.he first defendant's daughter '·l8re still i.nside the 

house. Later they all left. the house t.ogether. Tagi further says t.hat he had 

6ften seen t.he plainti.ff talking Hi t.h the first defendant' 6 dauc;htpr at. thei.r 

pastor's house. 
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It is clear that before Tagi made his statement t.o the police on 6 January 
r 

1994, the police. had already charged the plaintiff on 5 ,January. Hm,ever it is 

• not clear "hether the appropriate information Has filed and SHorn in the Court 

registry before or after 'fagi made his statement to the police. 

After the information Has filed and SHorn by the police on 6 .Tanuan', the 

deputy registrar remanded the plaintiff on bail to appear i.n Court on :<'1 .January 

Hhen his case I.JaS to come up for mention. The police t.hen referred t.heir case 

file to the office of the second defendant. "hose professional staff conduct. 

criminal prosecut.ions for the police in the Supreme Court; t.he charge of rape in 

t.his case is a matter Hithin the Supreme Court's jurisdict.ion. The police case 

file Has received by the second defendant's office On 19 ,Tanua17 and Has then , 
referred to Mr EdHards an Australian lal';l'er ,..,ho Has a state solicitor. That !Jas 

the first time, as the evidence shoHs, that the office of the second defendant 

became involved in the case. The evidence suggests t.hat at that ti.me all t.he 

st.atements by potential prosecution Hitnesses Hhich Here in the case file Here 

in Samoan except for one of the statements made by the first defendant.' s daughter 

and that of t.he first defendant's Hife. It is t.herefore unlikely that Mr EdHards 

an Australian 1al';l'er Has in a position at that stage to make a proper assessment 

of the case file. The only t,HO statements Hhich Here certainl.~' in English at. 

that stage were in support of the charge against the pl.ainbff. 

When the case was called for mention on 24 January, it was ~lr Eosimi ti 

lAtu, then a local state solicitor, "ho appeared for the prosecuti.on. Tt is not 

clear when he first received the file, but, because of thp spriousness of ·the 

charge he opposed bail being granted t.o the plaint.iff. The p:laintiff who '''8S 
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• represented by different counsel at that time, Has then remanied in custody for 

tri",l on 11 to 13 July 1994 after he entered a not guilty plea to the char.';e 

against him. As it appears from the documentary evidence produced for the second 

defendant, the Court did indicate on 24 Januar;l' that: criminal cases, including 

that of the plaintiff, ,,'here the accuseds ,,,ere remanded in custody to a',,-aH their 

trials would be reviewed in February so that they could be rescheduled. for early 

ixial dates. 
( 

Now Mr Latu who started as a state solici tor in 1991, testified that when 

he received the case file in respect of the plaintiff, police investigations were 

still incomplete as the p()lice had not fOlmd the plaintiff's co-accused. HOHever 

hao was of the opinion that there '-las enough information in the case file to 

establish a prima facie case if the char.;e '-las to proceed to trial before a panel 

of assessors. By covering letter of 27 .January ~lr Latu returned the case file 

to the police advising them of the trial dates and requesting the police to 

prepare and submit trial. documents by 6 .June. 

On 17 Narch 1994 after reviewing the case against the plaintiff, the Court 

rescheduled the case for hearing from 11 to l:J July to 26 t.o 28 April. An appeal 

which had been filed by neH counsel for the plaintiff in respect of the custody 

remand was Hithdrawn. By letter of 17 Nardl, Nr EdHards advised the police of 

the rescheduled dates of the plaintiff's trial and requested. the police that he 

be provided Hith the trial documents as soon as possible. The case fileHith the . . 

trial documents '->as returned by the police to the second defendnnt.' s office on 

12 April and by letter of 15 April Mr Ed,,,ards Hrote to the COl)lmissioner of Police 

aoknowledging receipt of the file and saying that he a,,:reed "'ith the 
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rec~mmendation from the police superintendend in charge of the criminal • 

inv'istigation branch that the charge against the plaintiff should be Hi t.hdraHn. 

The reason being that t.here Has no corroboration of the account given by the 

complainant, t.he first defendant.'s daughter, regarding t.he issue of consent. 

Mr Edlvards also e},:pressed the vieH that on the information available a panel of 

assessors properly direct.ed Hould have to have a doubt and therefore acquit. t.he 

accused of the charge. Mr EdHards subsequently informed t.he first defendant, his 

lo/ife and his daughter of the decision t.o have the charge Hithdralm and on 

21 April he made application to the Court for the Hithdral,al of the charge 

against the plaintiff and it Has granted. So the charge against, the plaintiff 

,"as withdrawn five days before the trial Has to commence on 26 April. 

• 
Evidently the state solicitors were of the opinion that there l"as 

sufficient evidence to establish a prima facie case. No doubt that opinion must 

have been based on t.he statements made by t.he first defendant's daughter. 

HOHever in the absence of corroborating evidence regarding the issue of consent, 

Mr EdHards Has of the opinion that t.here "as insufficient evidence to obtain a 

conviction. Perhaps it should be added here that ~Ir EdHards also testified that 

the medical report on the first defendant!s daughter Has of no assistance. 

That brings me to the law Hhich is relevant to the action against the 

second defendant. 

Relevant. law applied to evidence: 

Before I come to the elements of malicious prosecution, .r h·ish to deal 

first Hi th an important issue Hhich has arisen in t.his ease. This is the 
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que~tion whether the Attorney General and his agents en j 0:;' ill)!Jllmity from oivil 

liability in suits for malioious proseoution for the oonduot of a oriminal 
• 

proseoution. As it will appear shortly, there is no unanimity amoungst the major 

oorrnnon law jurisdictions where the issue has arisen' as to the answer to that 

question. 

In the United States, it appears from the majority judgment of the United 

States Supreme Court in the case of Imbler v Pachtwan 424 U.S. 409 (1976), that 

a prosecuting counsel enjoys absolute irrnnlmity from civi.l actions which arise out 

of a prosecutor's initiation of a prosecution and presentation of the case for 

the State. In Scotland, the Lord ildvocate who would be the equivalent of our 

Attorney General, is also absolutely innnune from oivil liability for bringing 

criminal prosecutions. In the Scottish case of /lester v Mac Donald {'.I9Bl1 S.C. 

330, the Court there said at p.377 

"It is, therefore, an essential element in the very strurt,ure of our 
"criminal administration in Scotland that. the Lord Advocate is protected 
"by an absolute privilege in respect of matters in connexion "ith 
"proceedings brought before a Scottish Criminal Court b;1' wa? af 
"indictment... Never in our history has a Lord Advocate been sHed for 
"damages in cOlmexion with such proceedings. On the contran', our Courts 
"have consistently affirmed the existence of such immunity on bis part". 

In Canada, hOl;ever, the position seems to be different. The majority of 

the Supreme Court of Canada in the case of Nelles v Ontario (19891 2 S.C.R. 170 

held that the Attorney General and CrO\ffi Attorneys do not enjoy absolute immunity 

in respect of suits for malicious prosecution. Lamer J, A.S he then Has, in 

deli vering the judgment of himself, Dicl,son CJ and Wilson ,J said at 

pp.199-200 

16 



• 

• 

• 

"A revieH of the authorities on the issue of prosecutionial inmrunit:,' 
"reveals that the matter ultimately boils dmm to a qtl8stion of policy. 
"For the reasons I have stated above I am of the vie" that absolute 
"immunity for the Attorney General and his agents, the Crmm Attorneys, 
"is not justified in the interests of public policy. We must be mindful 
"that an absolute immunity has the effect of negating a prj.vate right of 
"action and in some cases may bar a remedy under the Charter. As such 
"the existence of absolute immlU1ity is a threat to the individual rights 
"of citizens ",ho have been "'rongl~- and maliciously prosecuted. Flll'ther, 
"it is important to note that Hhat He are dealing Hi th here is an 
"immunity from suit for malicious prosecution; He are not dealing ,dth 
"errors in jud.e"crment or discretion or even professional negligenoe. By 
"contrast the tort of malicious prosecution requires proof of an improper 
"purpose or motive, a motive that involves an abuse or perversion of the 
"system of criminal justice for ends it HaS not designed to serve and as 
"such incorporates an abuse of the office of the Attorney General and hi.s 
"agents the Crm-m Attorneys. 

"There is no doubt that the policy considerations in favoulC of absolute 
"immunity have some merit. But in my vieH those considerations must give 
"Hay to the right of a private citizen to seel, a remedy "hen the 
"prosecutor acts maliciously in fraud of his duties Hi th the result that. 
"he causes damage to the victim. In my vieH the inherent riifficulty in 
"proving a case of malicious prosecution combined ",ith the mechanisms 
"available Hithin the system of civil procedure to Heed out meritless 
"claims is sufficient to ensure that the Attorney General Hnd CrOl,n 
"Attorneys will not be hindered in the proper execution of their impor
"tant public duties. Attempts to qualify prosecutorial immunity in t.he 
"United States by i:he so-called functional approach and its Ulany 
"variations have proven t.o be unsuccessful and unprincipled as I hav", 
"previously noted. As a result I conclude that the i\Ucm'ney General and 
"CrOl-m Attorneys do not enjoy an absolute immunity in respect of suits 
"for malicious prosecutions". 

Earlier on in t.he judgment, Lamer J stated at p.197 

• 

"One element of the tort of malicious prosecution requirps a dE'monstration 
"of improper motive or purpose : errors in the exeroise of discretion or 
",judgment are not actionable" . 

In t.he English case of Riches v Director of PubLic Prosecutions [19731 2 

All Ell 932 (CA) the plaintiff who Has acquitted of a cl'ill1:i.nal charge sought 

damages for malicious prosecution against the Director of Publi c Prosecutions. 
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It' "'ould appear that the prosecuting function of the Director of Public 
r 

Prosecutions in England is similar to the prosecuting; function of our Attorney 
• 

General. In the case mentioned, Stephenson LJ in the Court of Appeal said at 

1'.941 : 

• 

"I do not "ish to be taken as saying that there may never be a case "here 
"a prosecution has been initiated and pursued by the Director of Public 
"Prosecutions in Hhich it would be impossible for an acquitted defendant 
"to succeed in an action for malicious prosecution, or saying t.hat the 
"existence of the Attorney General's fiat "here required conclusivel,' 
"negates the existence of malice and conclusively proves that there "'as 
"reasonable and probable cause for the prosecution. There lIlay be cases 
''1,here there has been, by even a responsible authority, the suppression of 
"evidence "hich has led to a false vi.eH being taken by those ',;ho carried 
"on a prosecution and by those ",ho ultimatel" convicted. But, that case 
"is, as it seems to me, many miles from this one" . 

It "ould appear from what Stephenson 1.J said that he gave recognition to an 

exception to the immunity traditionally enjoyed by the Direct.or of Public 

Prosecutions. That is, in his vie", the Director of Public Prosecutions does not. 

enjoy any immunity "here there has been suppression of evidence as a result of 

which a prosecution has been brought against an innocent person. So a limited 

immunity from actions for malicious prosecution Has recognised by Stephenson LJ 

in respect of the Director of Public Prosecutions. 

After much consideration of the question in issue here, I have decided to 

&dopt the position stated in the majority judp;ment of the Supreme Court of Canada 

in Nelles v Ontario [1989] 2 S.C.R. 170 for the reasons elucidated by LAmer J in 
• 

that jUdgment. That means the Attorne;y General and his professional staff do not 

enjoy an absolute immunity in respect of suits for malicious prosecution. I 

think counsel for the second defendant in this case quite rightly did not argue 
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otherHise or sought to strike out the action against the second defendant on t.he 
r 

g~ound of immunity. 

I Hill therefore move on to consider the first element of the tort of 

malicious prosecution in respect of the action against the second defendant. 

That is, did the second defendant prosecute the plaintiff by setting the laH in 

motion against him on a criminal charge against him. This question has also been 

put in other forms such as did the defendant procure or instigate the 

initiation of criminal proceedings against the plaint.iff, or Has the defendant 

actively' instrumental in setting the laH in motion against the pIa; nti ff. It. 

appears these are variations in the eXl'ression of the same idea . 

• 
It is clear that. before the state solicitors of the second defendant's 

office first became involved in this matter Hhen ~lr EdHards received the police 

case file on 19 January 1994, the police had already obtained statements from 

potential prosecution Hi tnesses, had charged t.he plaintiff, a.nd had. filed the 

appropriate informat.ion in the Court regist.ry. Therefore the state '301icitors 

cannot be said to have procured or instigated the initiation of criminal 

proceedings, or even set the laH in motion against the plaintiff on a criminal 

charge. Criminal proceedings Here already procured and instigated, and the laH 

Has' alr",ady set in motion against the plaint.iff on a criminal charge before the 

• state solicitors became involved. In order to bring the state solicit.ors and 

therefore the second defendant Hithin t.he ambit of the first element of ma.licious 
• 
prosecution, I think it must be sho1<n that they 'adopted' or 'cont.inued' t.he 

prosecut.ion against the plaintiff. In Fleming The LaH of Torts 8th edi Hon p.613 

(1992) the learned author stated 
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• "A defendant may be liable not only for i.ni tiating but_ also for adopting 
"or continuing proceedings. Thus a prosecution, ·~omm~nced tmder a bona 
"fide belief in the guilt of the acoused, may beoome aotionable, if at a 
"later stage the proseoutor acquired positive ImOl,Tledge of hi.s irmocence, 
"yet perseveres bent on procuring; a conviction 11 • 

The state solicitors clearly did not initiate t.he prosecution against the 

plaintiff for, as I have already s'tated, the prosecution had already been 

initiated before they beoame involved . 

, The question then is whether they, or one of them, adopted or continued the 

prosecution even after they had acquired positive knol'leclge of the plaintiff's 

innocence. In the case of Nr EdHards, I think it is olear that he did not adopt 

of continue the prosecution in terms of Hhat is said by Fleming The LaH of Torts 

8th edition (1992). When Nr EdHards first received the case file, all the 

statements in it Here in Samoan except for one of the statements by the first 

defendant's daughter and that of the first defendant's wi fe. Both statements 

Here of course in support of the charge and informat.ion filed against the 

plaintiff. When Nr EdHards reoeived the police case file "gain in th" second 

Heek of April together Hith the prepared trial documents (which presumably 

included the English translations of all the statements in Samoan) he assessed 

the case file and advised the Commissioner of Police that he agreed Hith the 

recommendation from the police superintendend to l"i thdraw the charge a,gainst the 

plaintiff and the charge Has Hithdrawn on 26 April. There is therefore no 

evidence that Nr EdHards subsequently acquired positive Imowleclge of the 
• 
plaintiff's innooence but still persevered bent on procuring a conviction. The 

evidence clearly suggests the contrary, for after Nr EdHards assessed the case 

file and having read the recommendation from the relevant police s\Jperintendent, 
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hetmade the decision there and then to Hi thdraH the charge and took the necessan' . " 
steps accordingly. 

In respect of ~lr Latu his only involvement Has dmm the line "hen he 

appeared for the prosecution on 24 Januar;l' 199,'1 ",hen U,e plaintiff's case Has 

called for mention and he opposed bail because of the seriousness of the charge. 

He had no other involvement in the prosecution's case. On the evidence it cannot 

be said that' he adopted or oontinued the proseoution in terms of Hhat is stated. 

by Fleming The LaH of Torts beoause there is no evidenoe that he aoquired 

positive lmoHledge of the plaintiff's innocence yet persevered bent on procuring 

a conviotion. 

I am therefore of the vieH that the first element of malioious prosecution 

has not been established in respeot of the aotion against. t.he first. defendant. 

:') But in oase I am mist.aken in this vieH, I Hill move on to consider the element 

of malice. Here agin Fleming The LaH of Tort.s 8th edition pp.620-621 (1992) 

explains the notion of malice in these terms 

"'Nalioe' has proved a slippery Hord in t.he laH of torts, and should long 
"have been replaoed, in t.his context as in the laH of defamation, b~
"'improper purpose'. At the root of it. is the notion that. the only proper 
"purpose for the institution of criminal proceedings is 100 bring an 
"offender to justioe and t.hereb>, aid in the enforoement of the laH, and 
"that a prosecutor Hho is primarily animat.ed by a different aim steps 
"outside the pale, if t.he prooeedings also happen to be destitute ot' 
"reasonable cause. tMalice' has, therefore, a Hider meaning tha.n spit.e, 
"ill-Hill or a spirit of vengeance, and inoludes any ot.her improper 
"purpose; suoh as to gain a private collateral advantage. Indignation or 
"anger aroused b;1' the imagined crime is, of oourse, not. sufficient 
"beoause, far from being a ",rong or del/ious motive, it is one, on "hioh th8 
"laH relies t.o secure the proseoution of offenders". 

21 



( 

, 
.' 

A"little further on at p.621 Fleming goes on to say 

"The burden of proving malice lies on the plaintiff, and may be discharged 
"by shoHing either Hhat the motive Has and that it Has improper, or that, 
"the circumstances Here such tllat the prosecution can only be acoounted 
"for by imputing some Hrong and indirect motive to the prosecutor. 
"Occasionally it has been someHhat loosely said that absence of reasonable 
"cause is evidence of malice, but that malice is never evidence of ,,,ant of 
"reasonable cause. Neither proposition is tmiversally correct. Proof of 
"a particular fact may supply evidence on both COW1ts, such as lack of 
"honest belief in the guilt of the accused or evidence that the 
"prosecution ,<as set on foot on the complete absence of, or upon 
"ludicrously and obviously insufficient information. On the other hand, 
"evidence that the prosecutor Has animated primarily by a desire to injure 
"the plaintiff ",ould not furnish even a prima facie case of absence of 
"reasonable cause; and conversely evidence that the defendant had too 
"hastily formed a belief in the guilt of the plaintiff on tmreasonahly 
"insufficient groW1ds, does not ordinarily suffice to Harrant an inference 
"of malice". 

What Has said by Lamer J in Nelles v OntBI'io [1989J 2 s.c.n . .170 Pot pp.197 and 

199 that in suits for malicious prosecution "'e are concerned \-lith improper 

purpose or motive and not Hith errors in the exercise of discretion or ,judgment 

I1hich are not actionable is also applicable here. 

Applying these principles to the evidence, there is no evidence to sho'·' 

that the state solici tors involved in this case had any improper purpose in mind. 

The picture that emerges from the evidence is that the state sol.i.citors Here 

simply carrying out their prosecuting flllction I1i thout any spite, ill-Hill, 

. indicti veness, dishonesty, fraud or any other improper purpose Hhich may 

constitute malice. The action by HI' Ed",ards in Hithdral"ing the charge against 

the plaintiff before the date of trial after he had assessed the rase fUe and 

formed the opinion that as there Has no corroboration on the issue of consent it. 

';ould be difficult to procure a convict.ion is evidence "'hi.eh negat.es any 
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~uggestion of malice. It is evidence which suggests absence of maUce on the 
• 

part of Mr EdHards. 

If He are also 'to assume for the purpose, of argument that the sta.te 

solici tors made a mistake in the course of their handling of this case, something 

Hhich counsel for the second defendant did not concede, it is clear from Nelles 

v Ontario that an error in the exercise by a prosecutor of his discretion or 

judgment does not constitute actionable malice. Even professional negligence is 

not synonymous or co-extensive Hith the notion of malice. As point,ed out by 

Lamer J, in suits for malicious prosecution He are not dealing with errors of 

discretion or judgment by a prosecutor, or even Hith professional negligence. 

Counsel for the second defendant submitted that the absence of l'easonable 

and probable cause for instituting the criminal prosecution against the plaintiff 

is evidence of malice. Even if He are assume that there Has absence of 

reasonable and probable cause, I am still of the clear vieH that in the 

circumstances of this case there ,,",,s no improper purpose or malice on the par't 

of the state solicitors. As pointed out by Fleming The La" of Torts 8th edition 

p.621 (1992), the proposition that absence of reasonable cause i,s evidence of 

malice is not universally correet. That must mean that absence of reasonable 

cause is not in every case evidence of malioe. It must be a question of fact 

dependent on the cireumstances of each case ",hether absence of' reasonable and 

probable cause constitutes evidence of 'malice at the same time. Professor 

Fleming at p.621 of his textbook even suggests that evidence that a prosecutor 

had too hastily formed a belief in the guilt of the plaintiff on unreasonably 

insufficient grounds, does not ordinaril>" suffice to ",arrant an inferenee of 
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malice. 

For all those reasons I conclude that malice has not been established 

against the state solicitors and therefore vicariously against the second 

defendant. 

In all then, the actions against the first and the second defendants are 

dismissed. 

( 
On the question of costs, even though the actio!) against the first 

defendant has been dismissed, the first defendant did have a counterclaim against 

the plaintiff "hich "as HithdraHll during the course of the hearing principally 

due to comments from counsel for the plaintiff that it disclosed no cause of 

action. I make no order as to costs in respect of the first defendant or 

plqintiff. As to the second defendant, counsel did not seek costs and I make no 

order as to costs in respect of t~e second defendant . 

. .lX~~~~ ....... . 
CmEF JIJSTICIi 
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