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JUDGMENT OF SAPOLU, CJ

This is an action by the plaintiff against the first and second defendants
in the tort of malicious prosecution. It is understood to be the first action

of ite kind to have been brought before the Courts in this country.

.

To have a clear picture of the material issues involved in this case, T

will discuss the actions against the defendants separatelv. I will deal first



with the plaintiff’s action against the first defendant and then with his action
1

against the second defendant. .

Action against first defendant:

Evidence:

Eséentially what happened was that when the first defendant and his wife
arrived at their home at Siusega on Tuesday night, 28 December 1883, their
daughter was not at home. She was supposed to have attended a choir practice but
it was reported to the first defendant that his daughter did not turn up at the
choir practice. A search for her aroused suspicion in the first defendant that
his daughter was at the piaintif f’s house. However when the first defendant and
his wife went with other people to the plaintiff’s house, they were prohibited
by ﬂa maie relative of the plaintiff from entering the house. That relative of

the plaintiff was later to be jointly charged with the plaintiff as a co-accused.

After being refused entry into the plaintif f’s house, the first defendant’s
wife came to the police for help. Eight police officers went to the plaintiff’s
house and searched it. They found one of the bedrooms was locked. So they
knocked and kept knocking on the door until it was opened by the plaintiff. The
police e;'ltered the bedroom and found the first defendant’s daughter under the
bed. When she refused to come out, the police pulled her out from under the hed.

She then went into the sitting room where her father was.

»
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According to the first defendant, when he confronted his daughter in the
sitting room she appeared to be in a distressed condition and her hair was messy,

She told him that the plaintiff had made her hide under the bed. Later the first
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degendant and his wife took their daughter in their car to their home. On the

way she opened the door of the car and rolled out. Her parents stopped the car

and put her back in.

The following meorning, 29 December 1993, the first defendant’s daughter
made two written statements., The first statement was prepared at home at Siusega
at 8,00am, the second statement was made when she was interviewed by the police
at the Apia police station at 10.30am. Both statements were in the possession
of the police and were produced by consent in evidence by counsel for the second
defendant., the Attorney'GQneral. The first defendant’s daughter was not called

to testify.

In the first of her two statements, the first defendant’s daughter says
that at about 6.25pm in the evening of 28 December 1983, she went with two gay
acquaintances to the house of the plaintiff to get some coconuts. While at the
plaintiff’s house she says the plaintiff gave her a cup of beer to drink. She
was uncertain whether to accept it, but the plaintiff insisted, =0 she dranikt it.
One of her gay acquaintances then told her that he would drop off their other gay
friend at the choir practice and then come back. Those two then left. At that
time the plaintiff passed the first defendant’s daughter another cup of heer
which she also drank. Then the plaintiff wanted her to go with him into the
bedroom to talk but she says she refused. About 7.45pm she says she told the
plaintiff and his male relative she was going to her choir practice but the
plaintiff’s feply was teo wait until his car arrived then he would drop her off
at the choir practice. She was starting to get drunk at that time and the

plaintiff again asked her to go with him into the bedroom. When she refused



a%ain, the plaintiff pulled her from her chair into the bedroom. She says she

tried to scream but as the plaintiff had his mouth over hers she screamed inside

he; mouth. The plaintiff then had sexual intercourse with her and she vomitted.

Afterwards she went to the bathroom to wash herself and when she returned

from the bathroom the plaintiff's male relative sexually abused her. She then

heard the brakes of a car which sounded like those of her rar. She hecame

scared, confused and gasped for air. However the plaintiff shoved her under the
hed and kept kicking back her legs when they showed out. At the end of her

statement she requests the police to place her statement before the Cowrt.

In her second statement, the first defendant’s daughter essentially repeats
to the police what is said in her first statement. She further states that the
plaintiff and his male relative both had forceful sexual intercourse with her

without her consent and she is not a girlfriend of any of those men.

On 29 December 1993, the plaintiff was algo interviewed by the police and
he gave a written statement to the police. FkEven though he admitted to having
sexual intercourse with the first defendant’s daughter, the plaintiff denied that
it was done without her consent. One of the first defendant’s deughter gay
acquaintances who went with her to the plaintiff’s house also made a written
statement to the police. T will come back later to those two statements aé theyv
are not relevant to the action against the first defendant hecause there is no

eVidence that the first defendant was aware or had any knowledge of those

statements when he made his own statement on 6 January 1994 to the police.



On 29 December 1993 the first defendant’sl wife also made a written
statement. That statement was also produced by consent in evidence by counsel
for éhe second defendant, the Attorney General, so presumably that statement was
also in the hands of the police. In her statement, j:he first defendant’s wife
relates her observations of what she saw on the night of the alleged incident and

what her daughter had related to her about that inecident. What the first

defendant’s wife says regarding what her daughter had related to her is

-\ substantially the same as what her daughter told the police as to what happened

during the alleged incident.

Then on 5 January 1994 the police jointly charged the plaintiff and his
male relative on the count of rape and held the plaintiff in police. custody; the
co—:-:ccused could not be found at that time. The following day, & January 1924,
the police had the apprepriate information filed a,n.d sworn hefore the deputy
registrar of this Court who remanded the plaintiff on bail to appesar in Court on
24 January 1994 when his case was to be called for mention. I will pick up the

ohronological sequence of events from there onwards when 1 come to the

plaintiff’s action against the second defendant.

On 6 January 1991, after the plaintiff had been charged on 5 January, the
police also obtained a written statement from the first defendant. That
statement was also produced by consent in evidence by counsel forr the seéond
defendant. 1In his statement the first defendant relates what he ohserved on the
night of 28 December 1993. He also relates what his daughter had told him about

the alleged incident which is substantially the same as what his daughter had

already told the police on 29 December 1993.

[S1]
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That brings me to the law which is relevant to the antion against the first

defendant.
Relevant law:
The tort of malicious prosecution is stated in Clerk and Lindsell on Torts

16th edition p.1042 at para 19.05 in these terms :

"In an action of malicious prosecution the plaintiff{ must show first that
"he was prosecuted by the defendant, that is to say, that the law was set
"in motion against him on =2 criminal charge; secondly, that the
"prosecution was determined in his favour; third]_,v.' that it was without
“"reasonable and probable cause; fourthly, that it was malicious. The
"onus of proving everyone of these is on the plaintiff".

De@ling now with the first element of malicilous prosecution, T am of the clear
view that the first defendant did not prosecute the plaintiff, that is to cay,
he ;hd not set the law in motion against the plaiﬁtiff on a oriminal charge.
Before the police intervieﬁed the first defendant on 6 January 1994, thev had
already charged the plaintiff on 5 Januvary. Therefore it could not have heen the
first defendant’s statement made to the police that caused the police to charge
the plaintiff. It would be recalled that hefore the police charged the plaintiff
they were already in possession of the two wriiten statements made by the first
defendant’s daughter on 29 December 1993, one of those two statements baving bheen
made directly to the police. The police must also have been in possession of the
written statement wade by the first defendant"ss wife an 29 December 1993 bhefore
they charged the plaintiff on 5 January 1994. Then on & January the police filed
and swore the appropriate information in the Court registry. That was the same
day the police obtained a written statement from the first defendant. However

there is no evidence to show whether the first defendant’s statement was given

6



to’the police before or after the information was filed and sworn in the Court

registry.

It is also clear that what the first defen@ant told the police in his
statement was what he saw on the night of the alleged incident against the
plaintiff and what his daughter had related to him regarding what happened during
that incident. He then requested the police at the eﬁd of his statement to
investigate the matter and have it brought before the Court. There is no
evidence that the first defendant knew that what his daughter had related to him
wae Talse. So it cannot be said that he was misleading or deceiving the police
with false information as to what happened between his daughter and the plaintiff
during the alleged incident. His request to the police to investigate the matter
.w;; one a parent in the circumstance of the first defendant would have heen

expected to make.

In these circumstances and having regard to the legal principles I will
refer to shortly, I am of the clear view that the first defendant did not
prosecute the plaintiff. The plaintiff has therefore not established the first

element of malicious prosecution.

One must bear in mind that the Tirst defendant is not a prosecutor in the
technical sense of the word ‘prosecutor’. He was just another private individual
wﬁo related information to the police as to what he observed and what he was ftold
by his daughtér. Hoﬁever, as it will be shown, there may be circumstances whers
a private individual may yet be a prosecutor. But such ecirnumsiances do not

exist in respect of the first defendant.

-1
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TLR 884, the Privy Council stated

In the case of Pandit CGaya Parshad Tewari v Sardar Dhugat Singh (1808) 24

»

"If, therefore, a complainant did not go beyond giving what he believed to
"be correct information to the police and the police, without interference
"on his part {except giving such honest assistance as they might require),
"thought fit to prosecute, it would be improper to make him responsible in
"damages for the failure of the prosecution. But if the charge was false
"to the knowledge of the complainant, if he misled the police by bringing
"suborned witnesses to support it, if he influenced the police to assist
"him in sending an innocent man for trial before the magistrate, it would
"be equally improper to allow him to escape liability hecause the
"prosecution had not technically been conducted by him".

In the United States it is stated in the American Law Institufe, Restatement of

the Law, Torts (2nd edition 1977) p.409 at para 653 that :

"When a private person gives to a prosecuting officer information that he
"believes to be true, and the officer in the exercise of his uncontrolled
"discretion initiates criminal proceedings based upon that information,
"the informer is not liable under the rules stated in this section even
"though the information proves o be false and his belief was one that a
"reascnable man would not entertain. The exercise of the officer’s
"discretion makes the initiation his own and protects from liability the
"person whose information or accusation has led the officer to initiate
"the proceedings. If, however, the information is known to the giver to
"be false, an intelligent ewercise of the officer’s discretion becones
"impossible, and a prosecution based ob it is procured by the person
"giving false information, In order to charge a private person with
"responsibility for the intiation of proceedings by a public official, it
"must therefore appear that his desire to have the proceedings initiated,
"expressed by direction, request or pressure of any kind, was the deter-
"mining factor in the officials decision to commence the prosecution, or
"that the information furnished by him upon which the official acted was
"known to be false".

Then in the décision of the House of Lords in Martin v Watson [1985] 3 All ER

589, Lord Keith of Kinkel in a judgment concurred in by the other members of the

House of Lords stated at p.567



"The circumstances that a defendant in an action of malicious prosecution
"was not technically the prosecutor should not enable him to escape
"liability where he was in substance the person responsible for the

« 'prosecution having been brought. The mere fact that an individual has
"given information to the police which leads to their bringing a
"prosecution does not make that individual the prosecutor™.

In Fleming, The Law of Torts 8th edition (1992} thatl learned author states at

p.612 :

Ll
WL F

"The defendant must have heen ‘actively instrumental’ in setting the law
"in motion. Merely supplying information, however incriminating, to the
"police on which eventually they decide 1o prosecute is not the equivalent
"of launching a prosecution; the critical decision not. heing his, ‘the

" i n

stone set rolling is a stone of suspiecion only’".
A dittle further the same learned author goes on to say :

"On the other hand, an informant may be regarded as a prosecutor if the
"information virtually compels the police to prosecute, even more where he
"deliberately deceives the police by supplying false information without
"which they would not have prosecuted".

In New Zealand, it was stated by Denniston J in the case of Fanzgelow v Kefr

(1896) 14 NZLR 660 at p.667

"T do not think the defendant can he said to have ‘instigated! the

"prosecution anymore than the man who at any time exercises his right and

"duty to inform the police of circumstances requiring investigation, Tt
' "seems to me that it would be very dangerous to lay it down that any man
"who honestly, even if mistakenly, informs the police that he believes a
"crime to have been committed, in consequence of which they investigate
"the matter and afterwards take proceedings, is to be held responsible in
"an action of this kind for the proceedings so taken hy the police”.
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In the decision of the Court of Appeal in Commercial Union Assurance v Lamont

189831 3 NZLR 187 McMullin J stated at p.207 :

"As a general rule a prosecution will be considered to be bhrought when
"the information is laid and by the person who lays it., In the result,
"in prosecutions under the Crimes Act 1961, as was Mr Lamont’s, the
"police will generally be treated as the prosecutor and no action for
"malicious prosecution will be against the person on whose information
"the police have acted., But in some cases the person who supplied the
"information to the police may be regarded as the prosecuter if, inter
"alia, he puts the police in possession of information which virtually
"compels an officer to lay an information; if he deliberately deceives
"the police by supplying false information in the absence of which the
"police would not have proceeded”.

In the light of tﬁose principles, I am of the clear view that on the
evidencé the first defendant did not prosecute the defendant., Perhaps it should
bz; added here that there is also not sufficient proof for this Court to conclude
with the necessary confidence that what the firet defendant related to the police
regarding what his daughter told him was false, The first defendant’s daughter

did not testify orally, so I am reluctant to make any conclusions on the issue

of credibility without having seen her in the witness gtand.

Having found that the first element of malicious prosecution has not been
proved in relation to the action against the first defendant, 1t is not necessary
to go on to consider the other elements of the tort. 1f it had been necessary
t;o go further, it is also clear that on the evidence there is no proof of malice
6n the first defendant’s part.

L]
That brings me to the plaintiff’s action against the second defendant, the

Attorney General.
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Ac:tion againgt second defendant:

Evidence:

a -The action against the second defendant, the Attorney General, is based on
allegations involving a principal state solicitor and a state solicitor bhoth of
whom were formerly employed in the Office of the Attorney General. For
convenience they will both be referred to by their names la.nd as state solicitors.
Likewise, for convenience, the evidence regarding the written statements made by
the first defendant, his wife and his daughter as already discussed will be

treated as relevant to the action against the second defendant without having to

repeat that evidence here.

Now in the written statement which the plaintiff gave to the police on

25 Decémber 1993, he says that he had had an ‘affair’ with the first defendant’s
daughter, and on the day of the alleged incident, 28 December 1993, the first
defendant’s daughter came to his house with two gay, Tagi and Ioata. The first
defendant’s daughter drank beer with them and the plaintiff says that after Tagi
and Ioata had left, the first defendant’s daughter starfed flirting with him.
So he asked the first defendant’s daughter to go with him into the bhedroom znd
in tllere‘ they had sexual intercourse with her consent.. The plaintiff denies that
she screamed. In his oral testimony given in Court the plaintiff also denied
certain parts of his written statement. However I do not consider thosze denials
of parts éf the plaintiff’s statement as relevant to the present action because
s

the question whether the two state solicitors involved are liable, and therefore
the second defendant, must bhe determined on the basis of the levi«:i_ence avaj.l.ab].e

to the state solicitors at the time they were handling the case against the

plaintiff, and not on information that came up later after their involvement had

11



ceased.,

Now Tagl Fuslau who went with the first defendant’s raughter to the
plaintiff;s house on the evening of 28 December 1993 alsc wmade a written
statement to the police., That was on 6 January 1984, He says in that statement
that he and another gay named Icata were going to the plaintiff’s house for
coconuts when the first defendant’s daughter joined them and asked to go with
them. When they arrived at the plaintiff’s house, they had a drink of ice water
and then the first defendant’s daughter went to the rear extension of the house
and talked to another boy. Shortly afterwards the plaintiff who had been talking
to Tagi went and talked with the first defendant’s daughter. At about 5.00pm
Tagi says she twice asked the first defendant’s daughter to leave as it was time
%o go Lo their choir practice. However the reply from ﬁhe firet defendant’s
daughter was that she would catch up with them in time for the cheir practice.
Tagi and Toata therefore left while the first defendant's daughter was still at

the plaintiff’s house. She did not turn up at the choir practice that night.

Tagi also says in his written Statemént that on a different day when she
went 1o Aleisa for coconuts, the first defendant’s daughter asked to go with him.
When they arrived at Aleisa the plaintiff was there in a house. [t is not clear
whether that was the plaintiff’s house. Tagl also says that when he came ouf of
the house, the plaintiff and the first defendant’s daughter were still inside the
shouse. Later thev all left the house together. Tagi further says that he had

&ften seen the plaintiff talking with the first defendant’s daughter at their

pastor’s house.

12
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It is clear that before Tagi made his statement to the police on 6 January
1994, the police. had already charged the plaintiff on 5 January. UHowever it is

.
not clear whether the appropriate information was filed and sworn in the Court

registry before or after Tagi made his statement to the police.

After the information was filed and sworn by the police on 6 .January, the
deputy registrar remanded the plaintiff on bail to appear in Court on 24 Jﬁnuary
when his case was to come up for mention. The police then referred their case
file to the office of the second defendant whose professional staff conduct
criminal présecutions for the police in the Supreme Court; the charge of rape in
this case is a matter within the Supreme Court’s jurisdiction. The police case
file was received by the second defendant’s office on 19 January and was then
rgferred_to Mr Edwards an Australian lawyer who.nms a2 state solicitor, That was
the first time, as the evidence shows, that the office of the zecond defendant
became involved in the case. The evidence sucgests that at that time all the
statements by potential prosecution witnesses which were in the case file were
in Samoan except for one of the statements made by the first defendant’s daughter

and that of the first defendant’s wife. It is therefore unlikely that Mr Edwards

an Australian lawyer was in a position at that stage to malke a proper assessment,

of the case file. The only two statements which were certainly in Inglish at

that stage were in support of the charge against the piaintiff.

When the case was called for mention on 24 January, it was Mr Hosimiti
Latu, then a local state solicitor, who appeared for the prosecution. Tt is not
clear when he first received the file, but because of the seriousness of the

charge he opposed bail being granted to the plaintiff. The plaintiff who was
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represented by different counsel at that time, .was then remanded in custody for

. trial on 11 to 13 July 1994 after he entered a not guilty plea to the charde

against him. As it appears from the documentary evidence produced for the second
defendant, the Court did indicate on 24 January that criminal cases, including
that of the plaintiff, where the accuseds were remanded in custody to await their
trials would be reviewed in February so that they could be rescheduled for early

trial dates.

Now Mr Latu who started as a state solicitor in 1991, testified that when
he received the case file in respect of the plaintiff, police investigations were
still incomplete as the police had not found the plaintiff’s co-accused., However
héb was of the opinion that there was enough information in the case file to
establ‘ish a prima facie case if the charge was to proceed to trial before a panel
of assessors. By covering letter of 27 Januar}' Mr Latu returned the case file

to the police advising them of the trial dates and reqguesting the pelice to

prepare and submit trial documents hy 6 June.

On 17 March 1994 after reviewing the case against the plaintiff, the Court
rescheduled the case for hearing from 11 to 13 July to 26 to 28 April. An appeal
which had been filed by new counsel for the plaintiff in respect of the custody

remand was withdrawn. By letter of 17 March, Mr Edwards advised the police of

“the rescheduled dates of the plaintiff’s trial and requested the police that he

be provided with the trial documents as soon as possible. The case file with the
trial documents was returned by the police to the second defendent’s office on
12 April and by letter of 15 April Mr Edwards wrote to the Commissioner of Police

achnowledging receipt of the file and sayving that he agreed with the

14
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‘rec:'bnmendation from the police superintendend in charge _of the criminal
investigation branch lthat the charge é,gainst the plaintiff should be withdrawm.
The reason being that there was no corroboration of the account given by the
complainant, the Tirst defendant’s daughter, regarding the issue of consent.

Mr Edwafds also expressed the view that on the information available a panel of
assessors properly directed would have to have a doubt and therefore acquit the

accused of the charge. Mr Edwards subsequently informed the first defendant, his

" wife and his daughter of the decision to have the charge withdrawn and on

21 April he made application to the Court for the withdrawal of the charge
against the plaintiff and it was granted. S$So the charge against the plaintiff
was withdrawn five days before the trial was to commence on 26 April.
[

'Evidently the state solicitors were of the opinion that there was
Suf: ficient evidence to establish a prima facie case. No doubt that opinion must
have been based on the statements made by the first defendant’s daughter.
However in the absence of corroborating evidence regarding the issue of consent,
Mr Edwards was of the opinion that there was insufficient evidence to obtain a

conviction. Perhaps it should be added here that Mr Edwards also testified that

the medical report on the first defendant’'s daughter was of no assistance.

_That brings me to the law which is relevant to the action against the

second defendant.

|3

Relevant law applied to evidence:

Before I come to the elements of malicinus prosecution, [ wish to deal

firgt with an important issue which has arisen in this case. This is the

15
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que%tion whether the Attorney General and his agents enjoy i@munity freﬁ civil
liability in suits for malicious prosecution for the conduct of a criminal
prosecution. As it will appear shortly, there is no unanimity amoungst the major
common law Jurisdictions ﬁhere the issue has arisen as to the answer to that

question.

In the Unitea.States, it appears from the majority Jjudgment of the United
States Supreme Court in the case of Imbler v Pachtwan 424 U.S. 409 (1976), that
a prosecuting counsel enjoys absolute immmity from civil actions which arise out
of a prosecﬁtor’s initiation of a prosecution and presentation of the case for
the State. In Scotland, the Lord Advocate who would be the equivalent of our
Atgorney General, is also absolutely immune from civil liability for bringing
criminﬁl prosecutions. In the Scottish case of MNester v Mac Donald [1961] §5.C.

330, the Court there said at p.377 @ .

"It is, therefore, an essential element in the very sfructure of our
"eriminal administration in Scotland that the Lord Advocate is protected
"by an absolute privilege in respect of matters in connexion with
"proceedings brought before a Scottish Criminal Court by way of
"indictment... Never in our history has a Lord Advocate been sued for
"damages in connexion with such proceedings. On the contrary, our Courts
"have consistently affirmed the existence of such immunity on his part”.

In Canada, however, the position seems to be different. The majority of
the Supreme Court of Canada in the case of Nelles v Ontario [1989] 2 5.C.R. 170
held that the Attorney General and Crown Attorneys do not enjoy absolute immunity
in respect of suits for malicious prosecution. Lamer J, as he then was, in

delivering the Jjudgment of himself, Dickson CJ and Wilson J said at

pp.199-200 :

16



"A review of the authorities on the issue of prosecutionial immunity
"reveals that the matter ultimately boils down to a question of policy.
"For the reasons 1 have stated above I am of the view that absolute
"imminity for the Attorney General and his agents, the Crown Attorneys,
"is not justified in the interests of public policy. We must be mindful
"that, an absolute immunity has the effect of negating a private right of
“"action and in some cases may bar a remedy under the Charter. As such
"the existence of absclute immmity is a threat to the individual rights
"of citizens who have been wrongly and maliciously prosecuted. Further,
"it is important to note that what we are dealing with here is an
"immunity from suit for malicious prosecution; we are not dealing with
"errors in Jjudgment or discretion or even professional negligence. By
"contrast the tort of malicious prosecution requires proof of an improper
"purpose or motive, a motive that involves an abuse or perversion of the
"system of criminal Jjustice for ends it was not designed to serve and as
"such incorporates an abuse of the office of the Attorney General and his
"agents the Crown Attorneys.

"There is no doubt that the policy considerations in favour of absclute
"immunity have some merit. But in my view those considerations must give
"way to the right of a private citizen to seek a remedy when the
"prosecutor acts maliciously in fraud of his duties with the result that

. "he causes damage to the victim. In my view the inherent difficulty in
"proving a case of malicious prosecution combined with the mechanisms
"available within the system of civil procedure to weed out meritless

. "claims is sufficient to ensure that the Attorney General and Crown
"Attorneys will not be hindered in the proper execution of their impor-
"tant public duties. Attempts to qualify prosecutorial immunity in the
"United States by the so-called functional approach and its wmany
"variations have proven to be unsuccessful and unprincipled as I have
"previously noted. As a result I conclude that the Attorney General and
"Crown Attorneys do not enjoy an absolute immunity in respect of suits
"for malicious prosecutions”.

Earlier on in the judgment, Lamer J stated at p.197

"One element of the tort of malicious prosecution requires a demonstration
"of improper motive or purpose : errors in the exercise of discretion or
. " judgment are not actionable”.

In the English case of Riches v Director of Public Prosecutions [1873] 2
All ER 932 (CA) the plaintiff who was acquitted of a criminal charge sought

damages for malicious prosecution against the Director of Public Prosecutiecns.



by

1t' would appear that the prosecuting function of the Director of Public
Prgsecutions in England is similar to the prosecuting function of our Attorney
General. In the case mentioned, Stephenson LJ in the Court of Appeal said at

p.941

"I do not wish to be taken as sayving that there may never be 2 case where
"a prosecution has been initiated and pursued by the Director of Public
"Prosecutions in which it would be impossible for an acquitted defendant
"to succeed in an action for malicious prosecution, or saying that the
"existence of the Attormey General’s fiat where required conclusively
"negates the existence of malice and conclusively proves that there was
"reasonable and probable cause for the prosecution. There may be cases
"where there has been, by even a responsible authority, the suppression of
"evidence which has led to a false view being taken hy those who carried
"on a prosecution and by those who ultimately convicted. But that case
"ig, as it seems to me, many miles from this one". :

9
It would appear from what Stephenson LJ said that he gave recognition to an
ex;aeption to the immunity traditionally enjoyed by the Director of Public
Prosecutions. That is, in his view, the Director of Public Prosecutions does not
enjoy any immunity where there has been suppression of evidence as a result of
which a prosecution has been brought against an innocent person. So a limited
immunity from actions for malicious prosecution was recognised by Stephenson I;J

in respect of the Director of Public Prosecutions,

After much consideration of the question in issue here, I have decided to
gdopt the position stated in the majority judgment of the Supreme Court of Canada
iP Nelles v On_tar-io [1989] 2 5.C.RE. 170 for the reasons elucidated by Lamer J in
that judgment. That means the Attorney General and his professional staff do not
enjoy an absolute immunity in respect of suits for malicious prosecution. T

think counsel for the second defendant in this case quite rightly did not argue

18



otherwise or sought to strike out the action against the secqnd.defendant on the

ground of immunity.

I will therefore move on to consider the first element of the tort of
malicious prosecution in respect of the action against the second defendant.
That is, did the second defendant prosecute the plaintiff by setting the law in
motion against him on a criminal charge against him. This question has also been
put in other forms such as : did the defendant procure or instigate the
initiation of criminal proceedings against the plaintiff, or was the defendant
actively instrumental in setting the law in motion against the plaintiff. It

appears these are variations in the expression of the same idea,

It is clear that before the state solicitors of the second defendant’s
;ffice first became involved in this matter when Mr Edwards received the police
case file on 19 Januvary 1994, the police had already obtained statements from
potential prosecution witnesses, had charged the plaintiff, and had filed the
appropriate information in the Court registry. Therefore the state solicitors
cannot be said to have procured or instigated the initiation of orimigal
proceedings, or even set the law in motion against the plaintiff on a criminal
charge. Criminal proceedings were already procured and instigated, and the law
was already set in motion against the plaintiff on a criminal charge beforg the

s State solicitors became involved. 1In order to bring the state solicitors and

therefore the second defendant within the ambit of the first element of malicious
prosecution, [ think it must be shown that they ‘adopted’ or ‘continued’ the
prosecution against the plaintiff. In Fleming The Law of Torts 8th edition p.613

{1992) the learned author stated :
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L "A defendant may be liable not only for initiating but also for adopting
"or continuing proceedings. Thus a prosecution, commenced under a bona
"fide belief in the guilt of the accused, may become actionable, if at a
"later stage the prosecutor acquired positive knowledge of his innocence,
"yet perseveres bent on procuring a conviction",

The state solicitors clearly did not initiate the prosecution against the
plaintiff for, as I have already stated, the prosecution had already been

initiated before they became involved.

. The question then is whether they, or one of them, adopted or r:.ontinue@ the
prosecution even after they had acquired positive knowledge of the plaintiff's
innocence. In the case of Mr Edwards, I think it is clear that he did not adopt
or continue the prosecution in terms of what is said by Fleming The law of Torts
8th edition {1992). When Mr Edwards first received the case file, all the
s‘r:atements in it were in Samoan except for one of thé statements by the first
defendent’s daughter and that of the first defendant’s wife. Both statements
were of course in support of the charge and informaticon filed against the
plaintiff. When Mr Tdwards received the police case file again in the second
week of April together with the prepared trial documents (which prem.lmabiy
included the English translations of all the statements in Samoan) he assessed
the case file and advised the Commissioner of Police that he agreed with the
recommendation from the police superintendend to withdraw the cﬁarge asgainst the
plaintiff and the charge was withdrawn on 26 April. There is therefore no
e:vidence that- Mr Edwards subseguently acquired positive knowledge of the
plaintiff’s innocence but still persevered bent on procuring a convietion. The

evidence clearly suggests the contrary, for after Mr Fdwards assessed the case

file and having read the recommendation from the relevant police superintendent,
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he#nade the decision there and then to withdraw thf charge and toolk the necessary
"

steps accordingly.

In respect of Mr Latu his only involvement was down the line when he
appeared for the prosecution on 24 January 1994 when the plaintiff’s case was
called for mention and he opposed bail because of the sericusness of the charge.

He had no other involvement in the prosecution’s case. On the evidence it cannot

7 be said that he adopted or continued the prosecution in terms of what is stated

by Fleming The lLaw of Torts because there is no evidence that he acquired
positive lmowledge of the plaintiff’s innocence yet persevered hent on procuring

a conviation.

I am therefore of the view that the first element of malicious prosecution
has not been established in respect of the action against the first defendant.
But in case I am mistaken in this view, I will move on to consider the element

of malice. lere agin Fleming The law of Torts 8th edition pp.620-621 (1992)

\ explains the notion of malice in these terms

"'Malice’ has proved a slippery word in the law of torts, and should long
"have been replaced, in this context as in the law of defamation, hy
"timproper purpose’. At the root of it is the notion that the only proper

"purpose for the institution of criminal proceedings is to bring an

"offender to justice and thereby aid in the enforcement of the law, and

"that a prosecutor who is primarily animated by a different aim steps
s "outside the pale, if the proceedings also happen to be destitute of
"reascnable cause. ‘Malice’ has, therefore, a wider meaning than spite,
"ill-will or a spirit of vengeance, and includes any other improper
"purpose; such as to gain a private collateral advantage. Indignation or
"anger aroused by the imagined crime is, of course, not sufficient
"because, far from being a wrong or deMious motive, it is one on which the
"law relies to secure the prosecution of offenders".

21



A®little further on at p.621 Fleming goes on to say :

"The burden of proving malice lies on the plaintiff, and may be discharged
"by showing either what the motive was and that it was improper, or that
"the circumstances were such that the prosecution can only be accounted
"for by imputing some wrong and indirect motive to the prosecutor.
"Occasionally it has been somewhat loosely said that absence of reasonable
"cause is evidence of malice, but that malice is never evidence of want of
"reasonable cause. Neither proposition is universally correct. Proof of
"a particular fact may supply evidence on both counts, such as lack of
"honest belief in the guilt of the accused or evidence that the
"prosecution was set on foot on the complete absence of, or upon
"ludicrously and obviously insufficient information. On the other hand,
"evidence that the prosecutor was animated primarily by a desire to injure
"the plaintiff would not furmish even a prima facie case of absence of
"reasonable cause; and conversely evidence that the defendant had too
"hastily formed a bhelief in the guilt of the plaintiff on wunreasonably
"insufficient grounds, does not ordinarily suffice to warrant an inference
"of malice".

"

What was said by Lamer J in Nelles v Ontario [1989] 2 S.C.R. 170 at pp. 197 and
199 that in suits for malicious prosecution we are concerned with improper

purpose or motive and not with errors in the exercise of discretion or judgment

which are not actionable is also applicable here.

Applying these principles to the evidence, there is no evidence to sl;ow
that the state solicitors involved in this case had any improper purpose in mind.
The picture that emerges from the evidence is that the state solicitors were
simply carrying out their prosecuting function without any spite, ill-will,
-indictiveness, dishonesty, fraud or any other improper purpose which may
::onstitute malice. The action by Mr Edwards in withdrawing the charge against
the plaintiff before the date of trial after he had assessed the case file and

formed the opinion that as there was no corroboration on the issue of consent it

would be difficult to procure a conviction is evidence which negates any



-

ssuggestion of malice., Tt is evidence which suggests absence of malice on the

Part of Mr Edwards.

If we are also to assume for the purpose.of argument that the state
solicitors made a mistake in the course of their handling of this case, something
which counsel for the second defendant did not concede, it is c¢lear from Nelles
v Ontario {:hat an error in the exercise by a prosecutor of his discretion or
judgmentf does not constitute actionable malice. Ewven professional negligence is
not synonymous or co-extensive with the notion of malice. As polinted out by
Lemer J, in suits for malicious prosecution we are not dealing with errors of

discretion or judgment by a prosecutor, or even with professional negligence.

Counsel Tor the second defendant submitted that the absence of 1easonable
and probable cause for instituting the criminal prosecution against the plaintiff
is evidence of malice. Even if we are assume that there was absence of
reaschable and probable cause, I am still of the clear view that in the
circumstances of this case there was no improper purpose or malice on the part
of the state solicitors., As pointed out by Fleming The Law of Torts 8th edi‘;,ion
p.621 (1992), the proposition that' absence of reascnable cause is avidence of
malice is not universally correct. That must mean that absence of reasonable

cause is not in every case evidence of malice. It must be a question of fact

. dependent on the circumstances of each case whether absence of reasonable and

probable cause constitutes evidence of malice at the same time. Professor

Fleming at p.621 of his textbook even suggests that evidence that a prosecutor
had too hastily formed a belief in the guilt of the plaintiff on unreasonably

insufficient grounds, does not ordinarily suffice to warrant an inference of
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malice.

For all those reasons I conclude that malice has not heen established
against the state sclicitors and therefore wvicariously against the second

defendant.

In all then, the actions against the first and the second defendants are

dismissed.

On 1;he question of costs, even though the action against the first
defendant has been dismissed, the first defendant did have a counterclaim against
the plaintiff which was withdrawn during the course of the heéring principally
due to comments from counsel for the plaintiff that it disclosed no cause of
action. I make no order as to costs in respect of the first defendant or
plaintiff. As to the second defendant, counsel did not seek costs and I make no

order as to costs in respect of the second defendant.

I oA,
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CHIEE JUSTICE
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