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election. :\ft~r t.ile nffic1;:lL c:ount nf t.he \'o!",es from aJ.l ·the I,.prrit.oria.l 

copsti .. tuencies including - the indi vidua 1 voters, t.he Chie'!' Fl ectoral Officer 

puhl.icly notified "nel dec];,h,d the "fficial. results of the poll on I-I olay. The 

official result of 1'.h" jJol1 for' the terri tori a.l consoLi tuenc,- of Aana Alofi No.2 

~~'as dec.] HTt,:,d as fo] lrllv'.S 

And at,ll Sin 

( 

\~~ 
i'h lagut:.ut.ia SaJIluE'lu 

Ot.emai 1..iu Ausage 288 

TolofuaivRJe]p1. FR.lemoe [piat.RlIa ,5,17· 

To1-.a1 number' of vHlid vot.es-:: 

• ~umber of \'otes l'ejAc:ced as "informEd 

The candidate Tolofuai val.,:~lf~i Fa]emoe l,pjaLnun Hhn is Ute respondent 11'1 these 

proceedi ngs ~.Jas thel:e for??; df:~C 1a r-ed r,o be po lectA: .. d. 

p~t·lt:i.oner Lo be rleclaJ.'(·:,d ~'lS dll]~r PJ.(~;cted. The I~JI.~ct.Lon PPLition is basE:::d on t,\,JO 

allegations of brfber,v undpr· ~:p('LicJri :-II; ,y[ t.fJt-> Electoral Aoi 19t)~i and one 

allegat.i on crt' t.reati llg or a] t.erTl<:=rt.i.V(-;! Ly j :U.p.t.t8.1 practicf" unc{(.::-r sect i nus 97 and 
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~..,;ho has b(;"~en cit.ed a.s one of -I"!hf:' respondents in 1..11,..:.. pc·t.i-Linn ;;houlct b(-' ~.t:r·u()k out 

• 
as" a par~y as there is no. al.1egation in th.e peLition agalnst her. Accordingly 

the order \.,ras Illa .. dp. omit;ting Ulf:~ Chief EleC't(n".il Offjc'f'T' from being a llHr'ty to 

t,hese proceedings .. 

NOH at. the COi'1C'lllS1.0n i'd' the e.~\'iden('e ad.dllC'pd for thf'; pet-;i.t.ioner' in support 

of his petit.ion, counsel for' the respondent subIldtt.ed 1~hat. thpre h'Q.S l10 prima 

facie case i.n respect of HlI th:r'ee allegations Elgai.nst the re?pondent. The Court 

agn.inst t.he respondent., hihi.ch Ls (J.n a11~gatinn of ·ht:'ilx~r'Y· Tila t particular 

a.llegation hlaF) therpfoI'e dismi.ssed Hhich 1eavPH only one' all egat.-i on of bribery 

• 
&1(j one .uJ.1Agation of Lreat.ing or iJ legal practict:! aga.:Lnst. thf~ respondent. 

Befort·:' dea.ling \ .... it.h thOSi'~ remai.ning all (-:gat:i OilS, [\"ilJ refer. briefly to 

petition rests on the petitioner "ho has brought those allegat.ions. The required 

·standa.rd of proof i~ t.he nrimi.nal sl.and1-.u'i.1 of I)J'oof \·,,:hich is t.hat th(-~ pe·t.i.t:i.oner 

must prove his allegations against. the respond(.:.nl" .. 'b::':yond reason;;ibl.e douht. 

EvidenCA of ,."j.tness~.s in t,hiB ca.se h'el"'f~ given pa:r'tl~r by ~..;ay of s~Jorn 

affidavits and partly by H<'1:,' of oea1. ·te~t,:i.mon,\, as it hlaH done :in all O"ther 

c:!lect.ion peti tion hear'ings befoce th lS Court -Ul. relati on t.o the 1996 g;enAral 

election. The purposp for this {>['act ice. ''''l.si n order to expedite the hearings 

o~ election petitions. 

Turning no~..j' ·to -ChE~ l'elllH i.ni ng: ;:-d leg;at.ions in ·I:he PE't i ·t.i on, I. t,ri.] 1 df:·al {.lith 



,. , 

them in the order they appear. un l.be petition. T'he first:, al.Jegation alleges 

tlm!-

• "On 17 Apri.l 1996 at. Nof'oalij, t.he respondent gave the "".Illl of $40 to one 
"Tanuvasa f ;efafao, &. mat . .:1 i of Nofoal i i for j-}-ll~ purpn,qp of -j nf"1 \lt~~n~_\ing the 
"said elector and his falld ly to \'ot~~ few h.im on e.l.ec;tion d.a~y". 

To prove that allegation counsel f"f' the peti tlOJlPf' called as Hitness<es Tanuvasa 

( ,,~ J.Jefa~ao, hi::::; Hi fe Leagatasia Tarluvasa 1.'\nd his daught.er Lotes3 Tanuvasa. 
··\tl) 

The evjdence in chief b~~ Tanuvasa Lefafan h'as essentially that on the 

morning of 17 April 1996 the respondept callie to his house at Nof'oalU. After the 

• respondent. made referene:e 1..0 Lht"': tr-il' by t,he -.;.'i1J8.g/"" of Nofoalii t.o 

_AmeI' .. ican Samoa, they talked Rbout. -r.he up-(~omi.ng gen£;ral elpction. Tanuvasa said 

that th(~ respundent the·n t.old him that. hf:': hQd comA bf~ec.l..l1Se the elect.ion h'3.,s near 
, 

and he wanted Tanuvasa ioo vote for him R't the election. Tanuvasa's reply Has 

that he ,,"vould onJ y support. CI c.and idate fC)J~' e 1 (;'C't i on \"ho .~()C~h to the SNDP 

Tanuvasa said that th«? respondf'ITt' plEl(.'ed $40 ()n t.llP ·Lahlp. and .'::;tnted that money 

is for your iLlness but if yOI! lO:'e me'vot,p foc mf', TRrn.IVRsa also test .. ified t.bat 

that Has the only tiTllP that ~'Lhe ]'esponde,ld~ had visited him OJ' :J:iVt:->rl him any 

money. The respondent d:-id not visji him Again. al-'t.to'!"' tJlf:>. elf,C't.ion pxeppt. on 

19 .... July when he camp. \~i.th other rnrrl",ais of Leu.lIl!lIOe,gH in rtc:.lation to these 

proceedings. 
• 

In c:eoss-examina-t.i.on by C·()lJn~·4:.' 1 ror the- r'e~:,pOlJdent, Tartllvasa sairl he had 
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been a rnatai since 195:< and since II)depemlence in 19G2 he had aLM1Ys supported 

candidates from Leu1.urnoega GtL thf~' el(':ction:3. He ~'!HS Hl so a. S"Launch sUP1~(jrter of 

the SNDP political party and the tama-a-;,1ga. He further testified that he had 

• been a sinl'\. person since 1992 ani \-.1as nt,. time~~ since t.hat yt':.'ar up t.O nOh' admitted 
, 

to the hospi.tal. but T.hi.s HHS Lhe first ·t.ime the responcl.ent had visit.ed him. 

Tanuvasa further si',at.-,d that h'e believed that i:Jw purpose 'of tJ,e r,,,spondent's 

visit. to him \·las to induop him to \'()t.f~ for thp. rt~spond{:'nt a:l t.l:F:~ electirm a.nd he 

kneh1 t.he money ~"hieh \..Jas giv(~n to him, by t.he rpspolldent h'as a. bribe. EVAn though 

he admittced that he is reLated try the ('respundent t,h cough the lnat',ai ti tle Vaa of 

LeuluIlIoega., Tanuvasa denied that. t.he l r·f~spondenr.':;.; visit t.o him Has ·i.n relation 

t,o B.n~',r family rnatt.er . 

• 
In cons ide ring t~h(-:· ev:i.df~noe by Tanuvasa., he~ must be reg;arded as llil 

accomplice for' having recei\:<ed an al1 eged br:i.bt~. 

corroboraLed by the evidence given by his ,,;j t·" Leagatasia 'Tanuva,o,a and his 

daughter Lotesa Tanuvas;:.\.. 

According [.0 Leagata.sia t.he vi sit by t.ht'.:· d;~SpOlld(-:!nL l..n ht·r rami:l y' shouse 

on 17 Apri 1 1996 Ha~ (In unusual occas 1 on as t.hE: r(-~spcmdp.n i' had h<'ird 1;-'7 ever 

visi ted her house before,. She srlid that: she \,;as presF.mt h'ith her husband 

Tanuvasa and her' daughter Lotesa h;hen t.he l'Pspondpnt Vl.sj t.ed Lhc·"'} r buusp. She 

instructed. her daught,er Lotesa to make drir'tks for the respondent and 'ranuv8.sa. 

ShGl also said that she heard the respondent', sa~"i ng -C,(> Tanuvap,,, that he had Dome 

because Nofoalii had gone on H. tei.p Ln Tut,uila and t.he elect.:i.on l·JHS near. The 

• 
respondt-"'nt ;:~l\d ·Tanuva.sa t:l"wn con t.:i nued i. n t.hc:~-i r ('Onvf."l'sc.ll:i 01 \ but. sht'" could not 

. hear what the:>y h:("!re tal.lcLng about as she has SOmE' heRrin!?: problell)s and she \-.las 



also sitting towards the bad, nt'. til!:".' Il(Jll:::.t-:. i..eagataS1.h furt,.hE~r testified that 

as. the resr;o.n.dent, Has about to leH\-ti' thei r house I he plaetRi some ",(lne~r on the 

table _Hhich she pioked up and g;ave to TanuvaSH. \\''h(~n the respondent \~as outside 

• the house, he stoorl anrl LeUgf'tHsia stated the "espo1ldent. cal] ,,,1 to her family to 

bear in mind t,he electi.on. 

1.o1",e83. in her pv:idence stat(~d t,hat ~,;hen 'L.he_. ['Pspondent visit.ed her' family' 

on 17 Apt-'il 1996, she \~'C:tS inst.,ructed b;v. her mothE'r Leagatasia tp prepa.re drinl:\:s 

for the respondent anrl Tanuv«sa. She rlescdberl th'" respondent's visit as lffiusual 

as he had hardly v:isitt.~d her rami Jy's homE-" befort-:,. j,uLesa also st.a,ted tl"lHt most 

of the time Hhile Tanuvasa l:lnd thE~ n-~splJndent h'ere talking '" sh{~ and her mother 

• were 81. t,t.ing behind H sofa Hh.i (~h ,'las -behind Ta.l'lI~vasa. FrolJl tJl(~re she heard the 

reSl)ondent requesting her father TanllVEtSa if he oould consider vnti ng for the 

resrxmdent. bec.:al·lse Tarnlvc\sa and lri s farni] y' Hert-: )"(·d.at.ed to ·the responclent. It, 

seems Tanuva:::;a's reply was t.hat if t,he respondent ,~oes to the Sf-H)P he \·:ill vote 

.for him. And la-ter HR tht-! rc:'srX)nrien I ~~T<-t~ ] n:-\\' i ng I I inteS::1 s:-lid t.hl-~ responri(-!nt 

gave Tam .. 1VFlsa $40 a .. nd he also srtirj bear' in mind thf~ 1'~.Lection. 

The ev.idenee of Lengat,Hsia and LotE:~sa ;:_H',,-~ cJ t·.~ar] y capable of providing 

OOl'I'oborat,i.ClI1 of TanUVi'l.,HH'S (-~\'i,den,.""(~. 'I'h('· qup~~tjnn nOh' is "llpther ·they do in 

fact aJlIOW-,t too such corrobora ti on. III my vi"" tlIe~' do. I-laving observed the 

respective demeanour' of t.hose ,t\'JO h'itnesses ".in Lhe stand and tlaving listened to 

their evidence, 1 have deci.ded i:0 """"pt ",hat they told the Court.. Thel'," is of 

course some discrepancy be1..",(~en t,he f-Jvidenc:e of Lt-"agatasia and. l.~hat. of Lotesa as 

to ~~here Leagatasia, hUS 'si tting inside Lht.>. hClI.lsP hlhj] e t-.hf-> respondent and 

Tanuvasa ~..;ere -talking i nside THrn.l\~::lsr~' shouse. ! !oh;ever t.ha't" Ct.iSC['f~P~1lK:'Y bas not 
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persuaded this Court to disb'eL.i.f:~:ve th(~, materiH.J. and more s:i p;nific~allt pal'ts of 

those l-ii-tnesses t£;,:stlluOfl,V. , T-t ~..Jas also pcd.nted (JUt". t.hat H'hat. Leagata.sia and 

Lotesa told the Court about Hle respondent. saying t.o t.hem to bear in mind the 
, 

elect.ion is not oonta ined in their S\·.J()rn affidavj tA. HOhlever t,~tat, rX::I.rt of their 

Leagatasia also testifif0 t.hat she did.te1J t.hat. part of her evidence t.o the lady 

HhoLook her affidavit but t.h" ] aely has not put. it in the affidavit. 

So I accept that. the eyiclence of Leaga tasj a and Lotesa do in fac't, provide 

corroboration of Tanuvasa' s evidence· in llLH .. tprial part i.nulars. Indeed I also 

found Tanuvi:is8.' s evidence on i-tH O\'"Jn to 1"1e ver): (~()nv incinp: Hnd J h'as impressed 

Hit!~ his demeanour Hhile r4i ving evidence . 

• 
On ·the question \",hether Tanuvas::1 has been proved to havl:: .. been FHl elector 

for the Aana Alofi No.2 territ:.orial (;qnst i.tupnC'y 'i n tht..~ 1.996 g(:.neral (,:"lection', 

it, js clear th<1t he has b(~en n mata:i si.l1cp. ]952. Ac::(~ordinp; t.o his Oh1"]l f'videnoe 

he has been ".supportin.q;", canri.idatt7's 'frDlu Leltj\Unoi.->p:;a in all f;:'lections since 

Ind(~pendence "i n 19G2. Tn addj I.·ion Lhi-~r\~ :i~; ,.\-j;:.;() tht~· r'eque~t· h;v the reHpondent. 

to Tanuvasa on 17 April 19913 to vot.e for him. .And then t.here is t.he evidence 

Hhich ] accept of thf-': respondent saying to TaJ1UVaSR and hl.s fami.l-y to. bear in 

mind the election. The clear jnf('~r{~nC8 fr'om all this, is that Tanuvasa t..,1as an 

elector for the Aana Alof:i No.~: t.erri toria.l consUtuenc)' in the 1996 general 

ele.ption and I. am sa.t~i.sfied to the rpqlli r:( .. d .stElrlCtard. of proof t.hat Has in fact 

so. 

Wlth r"espect to tht~ l'Pspondent, I have <'.i.t't(:'r careful. cons.i.dera.tion been 
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unable to aocept his evidEfpce that the money he ,u;ave Tanuyasa Has not for any 

purpose of inducing Tanuvaba t.o vot.e for him. On the ev~:lenc·.e of Tanuvasa, . 
Leagatasia and Lotesa ,;hich the Court. has decided to accept, I am satisfied 

be:/ond reasonable doubt that Lhc-' Lm()n(~y the f'f'Spondt:7nt g8\'1:~ Tn.nuvasa" on 17 April 

1996 -Has for the purpose of inducing Tanuvasa to v(yte for t.he rt_:~spondent. The 

first of t,hE- tHO remaining al.l eg"flt.i ons in thp elf~ct,ion pet.i t.ion has tberefore 

-been_proved insofar as it relates to 'I'anUV<isa Lefafao. 

Before going on to deal hfith the s'econd remaining allega1~ion in the 
j 

J.>eti ti one-x' 1 I should IIIt'-!nt ion br:i \'-.. d·l y h\:~-i:·c~ Lhf.l t. I tUll u.nabl,:,~ to a(y"p)Tt. th(~ ev i.ck.'nce 

Hhich Has adduced in respect of ·the alle,d:ation '"hich '-,las dismissed on the 

subtllission of no prima facie CtlS(:~ as adm.lssih.l e Ilel'e. The r'f:'a:~Oll 'j~: Lhl:-rt there 

is no sufficiently striking similarity oetl,een tJ", evidence adduced j n respect 
• 

of that all("~gat.ic.)n and t.he reillcd ning allegation of brib(~ry ,,,,hicb has been proved. 

I com8 nOh' to the second remaining a.lh'~gat"ion hlhich alleges that. 

"On (:.'.I.ecl .. i.on day 21'; ,~\prj J lH!-/ti I.h~-' j't-':--->ptlIldt"1Ii. HlKl hi~..; I'i-Illli.ly gave (Iut 
"plates of food to thoBe ~,",ll() vnt.ec{ :-:;L:lrt.ing from lO.OOaIll in t.he moening". . . 

To prove 1J'lis allega.tj on, COUllSt-:] for the peti ticHler called t.hl'ee Id .. tnesses, 

namely, Fololiga PologR, Late" Tuisallt.a and F"lanil,n Ann . 

• Acoording to Fololiga Polop;a ~.,:rho on her p"viciellce is an e~lector' for the Aana 

A1Gfi No.2 territorial const.i tuenC'.y, Peat.o Aton.i 0, a camIlli tt.E:'P membf~r: for the 

respond("~ni, came t.o lH·~[· and hpJ"' hllRllnnd cli. ~\l)o\lj 7 ,(lOalU. i.n i..rH.:' llI()rnin~~ nf p.lf~otion 

day and ·told. them to g(::t ready as the vel-dele harl arl':ived t.o t.aJ..;p t.hem to 

B 
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. LeulumoegR t".o yot,t'~. T}-H~ vehir'le Has a p:i(~J{ up tT'\lch' dr'iven b~T At'H. Leintaua a 

brother of the respondent .. Fol01 iga also s~{id they ~..rere driven to the 

respondent's house ,,,here many people "Jere having br(~aJ.;:fast. And Fololig~ and her 

husband were also served Hith breakfast consi.sting of buU.ered iJread, biscuits 

and, tea. Lntt':"r' j n t.he> rnof'ni np: I t·.Iw' r'(~Hponclf'nt, t.n]d al] niP T>t>opl{~ gathered in 

his house that. cars l;i.ll be ready to tal,e them to vot.e at the Leulumo,ega polling 

booth. After tl"\(:~ 'p] ector's hnd bePfl b-ti{{-'n to ,-.} H' po] ,1 j np: bocrLh and cas t. thei r 

votes, they were transported back to the respondent's house "Ilere they Here 

s'erved ",j tl'l lunch nonsist.ing cjf choL> S1Jey, sa.usages., ch:i.cken druOlstj ch:s, taamu 

• According; t,o the ~"i-cness La,La 'I\l1sauta, hf-' \vas standing at t,he polling 
, 

booth at Leu]umoega ",ith on.:-.~ Fc.\.lc.tr),il\() ;\nll1 and. 10PlI ;\rnosn at about 10.00arn on 
• 

eleotion day Hherl the d.river of a pick up vehicle parked 'hy t.he main rondo asked 

them to jurnp ont.o the vehic..le. They h1ere the,1) drjvrm to the resp()ndent~s house. 

The driver of the pi.c!, up vehiGle Hil.S ~Jerotil a relati ve of the reslx,ndent. At 

the respondent's house t.hey "'f?l. ... e· se:r'vbj h1ith places of fOlKl h1hiJp fifty or so 

\~~~ other people {o",ere a1.so having; the,ir TllPH \..'':; then-"-. Lata also sajd that [1..fter their 

meals t~hey ·i..;erp d.rivell bach ~to Nofoalj.i and he' h'pni· and cast. his vot(~ at the 

Nofoali.i polling boo1ch. 

The f;videnGe of the IOitn,".ss F"laniko ,\ma' pas that at about lO.l.lOam on 

polling day after he had., cast. h.is votp H IlIJrllher n·lO .. P~()p]p jnnJildil·l,!2: hilllself HF.rE' 

invited to get on 1;0 a pick up vehicle Hhich t.ool·, them t.o the respondent's house • 

• 
When tJhey arrived t.here t.he:y h1prf:' r:,'l \.(~f1 p.l aLl-oS 0 r f()oci <"lJKj thell driven baek to 

: their homes at NofoaJ i i.. Counsf~.L for t.he l'f~sporl!i8nt questi oned Fa laniko tdlether 
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'\-Vi tnesses t.o !:"f'mR.-i n outS] de anel h(·,~ 01\ I. ,'.( T'(:>tUt'll{..>cl in \',0 t.hr.~ (';C)urt~r'ool1t h'hen he 1.'8..S 

called t,() p'i vp evi dencc··. 

• pr~pa['e any t:'oud t~hen tha1 Conci IIHJ''';\..;1,nl..'' I'H';" J'nl' 1.-11,,· l.,,-','spundl·llll:o:,, J""[;tl-j\i;'S ,(.t.nd 

members of b'i S Oh'n f'HliLi l~' . 
# 

~-;() "i,('('()I,('lill.l" I-i; t.t'lt' IY--'!:-ilJ(JI'!(!I:-'llt h~~ 2;aVf~ clea_r' 

polling da.'· except for 'Ilembe,'s cd' t }".i J' (,>ell j';.,mi I,v. Trw :11'1.1 y o1,b(~r' people to 

The r($pondent also deni(~d· the eV'i.d.ence of the \J_itnEtss Fololiga that 

breakfast. and lunoh "ere served t.o her and her ftUSbflnd at, the times she stated. 

Aecording to the respondent I,e "as pr,esent, flt his house at. the times [i'ololiga 

"tated she and her husband "ere served "it.h food but he did not see Fololiga or 

haor husband at. hi" hO\J!Oe . 

• 
Thc:: l"(~spondent also d{~mied the evidenee of the h'itil8sses l.x'1ta and Falanilto 

sayin ... q that he did not see those wi t,nesses at: hiH home on polling; day. HOl.Jever 

10 
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·the respondent also stated that during t.he hours iyf po 11 ing· hI:;> c:.pp.Jli". Rhr)llt. t.he 

srune time a,,,w from his house as hp spent. at' his house. And 'If Lata anel Falaniko 

had r.>een given any food by membE'rs of .his family it h'as Hithout his knol.;leclge or 

authorit>·. 

Fournalo Tolofua, the h'i.fe of the respondent g'ave e\Ttdence confi~"">ming the 

instr\J.ct:iOlI:.~; given by' t.hf~ respon(h-~nt to ller and theil'· family·not. to g:ivt-~ food to 

anyele'ctol:-S except for members of their O\>ln family. According t.O F'oumal0 t ... hey 

had .in their home nUmerous relatives from various villages including Falefa, 

'Aleipat.a, Siumu and Fasitoo "hich "1'e villagps ou1;si.ele the Aana Alofi. No.2 

terri torial consti tllency. There "ere about 400 such relati yes so fibout. ,100 mp.als 

• 
consisting; of chicl;;.en druTIlstidks, el,lrry-and chop suey \-,;er(~ prepaced. Tht~re Has 

no .evidence bef 0re t,he Court, L() c:u(ftr,;,di ct. t.h~l_t P'\,r] d.PT!("".c~ by FournaJ ("). 

The Hitnp.ss Ti.at.a Va.:iliga "as .. also called for the respondent anel he 

testified that, during the hearing of t~h:Ls fx'·Li 1.l0n he l.;ra~, assignf~d by the 

. respondr-mt. to keep an f-~ye (jut 1'01.' hr-i. t·,ness(-'>s i··or the P(.:>.t it ioner \.;rhn remained 
, 

.' 

inside t,his Court,room bf'!fono, the:v ,<}(~re e[d .1pd ·Lo give evidence. Tiata gave 

evidenc:e that he knOh'!'::' t.h(~ p(;'t-it~j onf~r' S h':i.t,nE.'SS Falaniko j\Jn;). and thR t Hi tness 

remained if .. Court until 12.00 fl(inn ()l! ttl(A firf.;"t. day oi' hea,ril-ig: aft.er the Court 

to remain out.side unt.iJ t.hey'Herp. call,cd, t.o.give· evidence. Tiat.a also described 

ttre ·clothes F'alan.ih:o \--Ias U'eaci.ng at, th(~ i'etev<:':.nt. Lime on the first day of 

hearing . 
• 
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under seotion 97 of the Act has been f·stahlished. Taking the evidenoe of 
• 

Fo'loliga ,first, it is clearlhat this IJi tness on her 'Mn account. must. be regarded 

as. an accomplice for having received an alleged treat. In the circumstances her 

evidence requires corroboral.icJn. But I find ther(~ is llO accept.able corroboration 

of her evidence. Her evidence "'lS also denied by the respondent. There:is also 

a discrepa.ncy betHeen her evidence as t.o thf> ingredients .of the lI1ea.1 she said she 

Has given at the respondent.'shouse and the evidence of Foumalq. Folollga in her 

evidence j noluded sausages in the meal whereas FOUIfl8.10 :i n her evidence did not. 

Fololiga in her SHorn affidavi t also said that t.he driver of the pi ok up vehiole 

.that took her and her husband l.o the respondent'H hOUSf:' \.J::\.S AfB Lfd.ataua, a 

brother of t.he responden.t . 
• 

nOHf'~Ver in cross-exRmina:tion b,'{ cOlIDsel for the 

re'spondent she repeatedly admit.t.ed 1:.hat. she dhl not ImOlv the naJile oft.he person 

who Dame in the pidt up vehi.el.e and up to no" she still does not 1\1'\01-1 the name 

of that, person. Given t.hese cirCllmstanCeg T finci ~i t unsafe to accept Fololiga' s 

un.oorroborated testimony. 

I turn no\" "1".,0 the evidence of L:-lta \·;ho on his Oh"11 accqunt must also be 

regarded a\, an aecornplici..~ for havjng.l't~ceivpd an aJleged tl'eut. COl"TI")boration 

is a.180 rf-!q'l]l:pd for th-1,s Hjtnf~ss'.s le'vieir-.'nce. EW-".'11 th()ugh F'alaniho'f, evidence 

has been to some ext.ent discredi.ted h:v thr~ ev:idencf::' O'f the hl:i lness 1'j ata, I find 

. that to SOTnt~ (~xtent the evidencf~ of' Falan.Lko do(~s provide Rome corToboration for 

Lata's evidence . However, neitHer Lata no]' Fa.1.ani1w testified t.hat the 

• respondent Has present or had any kno\.v 1 edge of thE?! food \."hinh \.Jere gi V8rl t,Cl them. 

Tbe respondent's evidence !;as that he had given inst.ructions to members of his 

family against t.he giving of food to eieDt.ors except members of thei.r OIJn family , 

and if food had been gi ven ·to l~~ta and Fal an lim then t.hat. H8P. gi "en "j.t.hout his 
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knOlvledge or authority, If'rood 'h1as also g'tven to Lata and Falanil-;:o, I am in 
r 

dOllbt Hhe~~her it Has accomranied by any corrupt intent as U": ,appears from the 

evtdence for the respondent that. the respondent had numerOlls relatives from 

various villa.ges at his house on l)Q~ling day and it could llI-'lve }X~C'l"l d i ffi(~ult to 

remember al.1. Huch many faces at the time food HQ.8 given out.. 

In all I am not, satisfied that. Lhe allpgH.tinn of treat.:i.ng has been pt"oved 

Q,:) beyond reasonable doubt and' it:. is therefore dismi.ssed. 

Likewis("! it 1s not clea,l,' from thf~' evidellce how UlaIllY of the respondent's 

relatives or non-relat.ives \.;rho \'it""re given food, \~'ere in fact elect,ors of th(~ Aana 

Aldfi No.2 territorial constituenCJ" r accelTt that giving food or Illoney to an 

eleotor on poll..i.ng day befoN' th,' cl nsp nf th,' poll is an i.ll f'ga'1 pracr.i Cf' undf'r 

section 9.9A of the Aot. HOt.Jever before illegal practices can avoid an election, 

they must, :have so extensively pI'Gv::--dled tbat. tlK'Y ma,v bp I'8HSonabJy Suilposed to 

ha.ve affected the result of the election in terms of £ect,ion 113 of the Act, On 

the evidence to Hhich T have r'eferl'eci, i.t. i.s not cdear hOH many of the pf~ople to 

whom food. \·;B!~i .EJ:iven Here in faet electors of -t.he Aana /\lof'i. No. ~ terri torial 

constituency so that onf' cannot, reasonably suppose that the result. of the 

election has been affectf~. 

The allegation of illegal practice lmder secti.ons 991\ and 113 is therefore 

• 
also dismissed. 

That brings me to the tloo count.er-allegations of bribery made by the 

respondent against the pf"titiuner. Here the burden of proving the COWlt.er-



• • 
• 

allegations against the 0'ti boner rests on the respondent. "ho has brought those 

coUnter-allegations. The required standard of proof is again the criminal 

st¥1dard of proof ",hich is proof be:>'ond reasonable doubt. 

that 

I "i J 1 deal first Hith the c(Jllnter-aU,elC,,,I.ion of bri.bery Hhidi alleges 

"On Friday morning 26 Apri.J 19% t.he pet.i t.i oner gave $50 to one f\gaseata 
"Foliga for the purpose of indue Lng the said eleeleor and his famiIj' to 
"vote for the petitioner". 

To prove that oOl...u'lt(~r-al1Agation, oounsel for the reSpOndE-ll"t called as Hitnesses 

Agaseata Foliga and his Hife. Si upolu Agaseat,a. 

In his evidence, Agaseata testi.fied that he is an elector of the Aana Alofi. 

No.2 territ.orial (~onstit,uenc~v and on the rnor'ninp; of I)ol1ing dLlY, 26 April 1996, 

while he ~"as getting read.y to go to the rolli.ng booth t.o cast his vote, the 

petitioner oame to his hOUSf~. The ppt,itiorlt::.r r~HV9 him a $50 note in the presence 

of his \-Jife S:l.upolu Agaseata and otht?:r melllh(-~rs of his family (J.nd said it Has to 

buy some sugar and cig:arett,es. .t\g~~serit.8 tben handed thp. money t,o his hlife 

Siupolu. l\gaseata also testifi.ed that. the pel:itior"or had not. previ.ollsly given 

them any money prior to the e.1 ect,ion. 

Siupolu in her evidence st.ated that. she is an elector of .'\a.na· Alofi No.2 

territorial. consti.tuency and that: ·the pet.i Lionel' carne to her hOllle on 1.he morning 

of polling day and gav(~ hf!r husband A.a.;aseat.a $GO -j 11 the presence of heesel±, and 

. other members of her family.· Siupolu also test.ifiecl ,that. she is related to the 

,. 
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'petitioner but that "as the first time the petitioner had g:iven her and her 
r 

husband a !oonetary ,gift,. The ~pf!titiorlGr had not previously giv(-;n them any money 

for, sugar or cigarettes. 

Obviously both Agaseata and Siupolu must, on their o,m evidence, be· 

res;arded as accomplices for' having received an alleged bribe. , However there is 

no. law Hhioh prevents the corroborat.ion of the evidence of one accoIl!plice by the 

c.') . evidence of another acoompl k". 
~,>." 

.In this oase ] find that. the evid"nce of 

Agaseata and Siupolu corroborate one another in ma.terial particulal's. Given that 

this Has the fi rst time tl'lE' pet] L.j,oner had given a.ny monetary g.i ft to Ag;aseata 

and Siupolu and in view of the fact that the money '''as given on the morning of 

. polling day, r conolude that the 1Il0ney Has gi ven b.\' the petitioner for no other 

purPose but. to induce t.hose elect.Ol;s to vote for him at the eleetion. I am 

unable to accept the df~nia.l given b,y the pet.i t.ioner that, -he had no intention of 

. inducing those eleotors to vot.e for him at the election. 

I am therefore satisfied that. this particular countter-aJ.legation W'lder 

. section 96 of the Aet has bHen pf'nved h0yoncl r(·~n.s()nahle doub1,. 

I come nOH to t,he second of thf~ countpr-a11f~gati·onH mad(-"~ by t.he respondent 

against the peti tione1:' I-Ihich i.!3 as 'follows 

.. 
"On Thursday, 25 Apd 1 1996 at a meeting a1;t(~ndedb"' the pet .. 1 tioner at 
"Leulumoega, the petitioner gave $100 t.o the electors ~Iuli.aumalu Sapepe, 
"Amiatu Feata, Veti tc)gi Sio J Tamatimll Ale, 'rua.letonu Fale J Soloi Noa , 
"Vai togi Apelu, Togi tele '1'aumei 'and 'rutusa Tutusa Tarnatimu Ale for the 
"purpose of inducing thOSE? (~lent.ors to vot(~ for him". 
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Vaitogi Apelu, Amiatu Feata and Togitele Taumc.l, 

All t.hose three h'itnesses t.estified t.he,' are electors of the J\ana Alofi 

No.2 territ()rial cOI'1!:->t.ituency C1l'ld U:lat Ofl :1.5 Apr'i,"j !9~)() I"-t.II1P8t.ing Has he]cll:tt the 

house of Soloi Goa a mat.ai of Leulurnoega. At.iP,1ding that. meeting !Jer<' all. t.he 

persorlS nF..UIl(-~1.1 j n the C'ount.er-a 1.] p.!:!;<lL"i orl as \.J(~·11 n~ Ul.f.:~ pet it iont""' . !.\.s the 

. ~ meeting Has about to conclude, the pei.it.ioner' gave $100 t.o be di.st.rihut,ed amongst 

those persons at·tending the meeting. 

The I.'itness Vai.togi Apelu also stated that "hen he arrived at the meeting 

the petitioner was nearing t,he end of his speech and \.Jas explainain~ ,to t:he 

'reached inside bis pODk.ct pulJ ed out, Some mOl ley and said that. even though bribery 

.was 'prohibited that Has $100 for your cigClre1~t8s as t:heir good t'elati.onship ~RS 

difficul t. (e faigata Ie va f'ealoai). 

The. peti tioneT' gave pvi'den(~e. :-::a}.·"'ing that \ ..... hen the trip of hi.s village 

Nofoalii returned from AmericC.1,.n ScuJloa, t,he mat.a..i f; of the vi.llage Leulum~f:ga came 

and greeted them back by performing t.he CURt.OIllIH·Y. "usu" or "inu". That Has on 

Monday .of elect.ion ,"..;Ieel{. irhen on the }/ery next day I Togitele Taumei contacted 

the peti t.;'O'(,e1' and told him that the "sIHaU village" of Leu] umoega Hanted t.o lIleet. 

wtth the petit.i oner for him to e':'T>lR in e1 e('ticm matt.ers. Apparentl,' Lpu} umoega 

at,that. time Has di.vided into tl'O parts, .i.he 'L"".'l" village and the HlIlalI village. 

Togi tel.e TalUTle:i Has ttH:'~ Ipadf":~r of th(::~. small viI] Hgr~. Tl)p peti ·ti orler ~a. i d he then 

attended the meeting; at Lf.!U],urIlC)(~ga n~ OI'g(HI.iSl~(1 by 'i'ogi l.elt.~ Tnullk:·i n.nd be spol{8 

,. 
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about the scrutineers for tile' polling booths ·on e.Lection cL"y and hOI; one Has to 
r 

~,e his vote . 

• 
During the meeting one of the Ol'RtOl'S h'ho \,,'a.!j pr'eHent. ~rol'd::'~ saying that 

Nofoalii's trip had arrived bacl< and Leu.luHloegr} has been Hishing the trip by 

Nofoalii the best and a safe ret.urn i sa nofo tapuai. Leulurtloega). The peti.t.ioner 

( 
also stated t.hat of the ot'atop!,; of LeuluHloega "'ho "ere present. at the Hleeting, 

. only Togitele at,t.ended t.he l'USU" or tlit'l~j" performed by L4:·U1 umoega. eaely in the 

Heek for the return of Nofoa:! ii's trip fr(w ilmer:i.can Samoa. 

So as an orator himself, tJle peti iiOlk,r "ai.el i:hat he felt obI iged by custom 

The reason Has that, he t.he peti t.ioner I;as a member of hi.s village' 'l trip to 

American Samoa . Furthermore those H.ttend.ing Lh(~ meet ing ··had indicated their 

. . support for his candidacy and a 11 of t.hem,. nxcept for Togitelp, did !10"t take part 

in ,the "usu" that had been perfor'med ear"] ier 1n tJ1P '\.Jeeh. by Leulumoega. 

I have given careful ()Ofli-::i id(~ra:L i,on t:.o Lht: l'1vick~nue p; i.v.f.~n by U\(:- jX! Li t.i.oner 

and it haR left me in doubt "hetber his real i.ntenti.on i.n giving t.he lafo be 

present,eel to the llIatais a't,tending: the meeting h(~ld. on. 2:3 April \,;:as to induce 

those elect.ors t.o votp for t.he pet.it.i one1' or "het.her. his real intent. ion ,.,as t.o 

comply ~..;i th norma.l Samoan courtesy as e;i"pt·~ct.ed ()f a rf~S idellt re1~lH"TJing from a 

• 
trip overseas. In the first, place t.he per.l t;i.onPI' did not. call or org,fmise the 

.meeting at Leulumoega. That h'as don(~ by Togitele. The petj 1"..Lcmer 1'1180 did not 

appear at. ':);'0 meet.ing all JJi", ul;ll f,'DH.;·j 11: h", Has i.n'.'i t.ed t.o the Ifleret.ing by 

Togitele. Secondly tile peti't . .i.oner ha,d I". nive 110d nVPf'SPIJ.S and lU3.d just r(~t.uI'ned.. 
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I:t is normal cc·urtesy for a retur'ning resid(:-~nt to give a lafo to those remaining 

behind in a village. The speech b,' one of the orators pre'j.ent. at. t.he meeting 

that Leuluinoega had been Hishing the t.r:i.p by·Nofoali.J Hell is a customary Hay of 
I 

sa,'ing greetings and "'eloome back ",hich (;an'ies "ith it the' e,,-peatation of a lafo 

~rom the person returning from overseaS. 

So l1oh .. ri thstanding the closfmess of the e 1 pct~:i on, 1 am :i n dOl1rJt, as to the 

true intention of i;he peti tioner '~hen he gave $100 as larD to t:h'; e.leotors 

present at the meeting on 25 April given the oircumst.anoes in ",hioh he found 

himself. The second counter-allegati.on ()f bri.bery is therefore dismissed. 

In all then the electioll of the re~r)()ndent against, ~rlJOm one allf.'!gation of 

bribery has been proved i.s doolared ·void. I ,,:[1.1 report my findings to the 

Honourable Speaker of t.he Legi.slat.ive Assembly. 

I . As both the petition and. the counter-allegations have succeeded, there Hill 

be no order a.s'to costs. 

,,cAt 1:. /~ / 
-......... ~~ ....... . 

CHIEF. .lUS'I'ICE 
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