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JUDGMENT OF SAPOLY, GJ

A general election for Wastern Samoz was on 26 April 1996 and the official
results were nublicly notified by the Chief Electoral Officer on 14 May 1996
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after the vreliminary results had been announced over Radio 24P on election

night. The result of the poll for the territorial constituency of Satupaitea was

publicly notified and declared by the Chief Electoral Officer as follows

Candidates Votes Recegived
Agiata Saleimeoa Vaai 374
Fauatea Sale 93
Tavui. Lene 405
Tuimeseve Fuea 11z
Total ﬁumber of valid votes 984
4 .
Number of votes rejected as informal 2

The candidate Tawvui Lene was therefore declared to be elected.

By an election petition dated 18 May 1996, the candidate Asiata Saleimoa

Vaai =sought from this Court the following declarations

{a)} That the first respondent, Tavul Lene, was guilty of the electoral

corrupt practice of wndue influence and therefore her election be

declared vold and the petitioner be declared as having being duly

elected.
(h) That the

election

declaged

{c) That the

first resgpondent was not quaiified o be a canrdidate for
and that her election was void and the petitioner be
as having heing duly elected.

second respondent Fauvatea Sale was not gualified fto be a

candidate for election and his partinipation had affected the resuli



» of the election and that the election of the first respondent was

thereforse void.

Tn respect of the petition against the second respondent Fauatea Sale, that was
dismissed on 31 May 1996 as the petition had not been served against the second
respondent. withidn the time allowed under the Electoral Petition Rules 1964, The
Court will therefore not be concerned in thisg judgment with the declaration
aought in respect. of paragraph (¢} above. Perhaps T should also add here that
there was no evidence in these proceedings to suggest that the votes polled by
t@e second respondent would have gone in sufficient numbers to the petitioner to
cavse him to be elected 1f the second respondent had not been a candidate for

a
election at the Satupaitea terrvitorizl constituency.

T turn now to the allegations of corrupt practices to which the first
declaration sought by the petitioner relates. The particular kind of corrupt
practice complained of is undue influence. Section 98 of the Electoral Act 1863
as apended by section 30 of the Electoral Amendment Act 1995 provides insofar as

it is relevant for the purpose of the present. proceedings as follows

"{1} Tvery person is gullty of a corrupt practice who commits the offence
"of wndue influence.

"2} Fvery person commits the offence of undue influence who -

s+ {ay Directly or indirectly, by himeself or by anyv other person orn his
hehalf, makes use of or threatens to malke uze of any foree, violence
or restraint, or inflicts or threatens to infliet, by himself or by
any ofher person, any... injury, damage, harm or loes upon or
against any person, in order to induce or compel that person to vote
for or against a particular candidate. ..



. ") By himself or any other person on hiis behalf withholds a certifincate
of identity belonging to another elector or voter and in doing so

b induces that elector or voter to vote for a particular candidate. or
! prevents that elector or wvoter from voting for a particoular
13}

candidate or from voting in that election”.

The tirst allegation of undue influence contained in the original petition
azs amendded by the amended petition dated 19 June 1896 is that the first
1“@81’)()Lﬂdeﬂ|: v hersell or ’r.h]t'ough her agents Faasalafa Vaifale, Faalcgo Milo,
Faleao Lagi and Faleac Salevao withheld the certificates of identity {ITDs} of up
to 200 electors which were returned on the day before slection day or immediately
before the voltes were cast on election day and included the IDs of certain

4
elaectors who are specifically named in the petition. Obviously this particular
al‘legat‘i_{m of wdue infiuence relates to section 98(Z)(c) of the Act. TFven
Lhough the present allegation of undue influence is expressad in general terms,
it is clear from the evidence in these proceedings that it refers to the with-
hoiding of s of electors who cast their votes here in Apia at the poiling booth
for Satupaitea special votes which was at Taufusi and the electors who cast their

vobes at the polling booths at Satupaitea.

T will deal first with the present allegation as it relates to the
withholdirng of Dz which were given out to electors at the poliing hooth for
Sgtupaitea for special votes at Taufusi. For the petitioner, the withess Folasa
Teremia gave evidence that he had worked in support of the candidacy of the fivst
r;:gpondent in the last general election and he was chosen to the first
respondent.’ s commitiee to help out in Apia with the election. According o

Tolasa Teremis, those persons who were picked to come to Apia gatherved at Vini,

Satupaitea, on 24 April 12986 and he observed the Tirst respondent giving out of
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her handbag a packet of IDs to her son Fazaalafa Vaifale for the electors in
Apia. Those IDs were brought to Apia on the same day and Folasa Teremia
testified that in the evening while their group from Satupaitea were staving at
the first respondent’s house at Matautu, he observed Faasalafa Vaifale checking
through the Ths. Faagalafa Vaifale returned to Savaii on 25 April and in the
morning of polling day, 26 April, before the hooths were opened, Folasa Teremia's
evidenoe was that he observed Faleso Lagl., Faleao Salean, Lia Fastamalii and Fio
Taualil checking the same IDs again. He estimated the number of IDs to be about
1650, Lia Faatamalii and Fio Taualii were amongst the group that came with Folass
Teremia and Faasalafa Vaifale from Satupaitea to assist with the candidacy of the

& ~
first respondant. In Apla.

L}

Acnording to Folasa Teremia the aforesaid IDs were distributed ©o electora
on aljection moming by Faleao Lagi, Faleao Salevao, Lia Faatamalii and Fio
Taualil at the polling booth for Satupaitea special votes at Taufusi. Amcngst
the elactors of Satupaitea who were given out TDs at the Taufusi polling booth
were Prese Tavui Toatasi, Leaoa Kolio and Alaimalo Falemo. FPolass leremiz also
tegstified that there were many other electors of Satupaitea who were given The
at the Taufusi polling hooth by the first respondent’s commitiee but he could not

recall their names.

Other witnesses werse also called by the petitioner and they also testifiad

'ffi‘l.’ﬂ.f’, they observed IDs being given out by supporters of the first respondent to

electors of Satupadtea at the Taufusi pelling booth immediately bafore and during
£

the hours of polling. The witnhess Selesele Eliala gave evidence that when he

came at about 10.00am to cast his vote at the Taufusi poiling hooth, he observed
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Faleao Lagi, Faleao Salevao and Lia Faatamalii giving out 1Ds té electors and he
was able to recognise one such elector to be Tiafau Teta. During the time he was
at the Taufusi booth, Selesele Fliala said he observed more TDs being given out
to electors by the supporters of the first respondent. 1In cross-examination
Yelesele Eliala said that of the pergong he ohserved giving out TDg to electors,

he knows only Falean Salevao.

Selesele Eliala aleo testified as to what was salid by one Naoupu Faleao to
the petitioner on 28 May 1996 more than a month after the election. Naoupu
Faleao did not give avidence and therefore this part of Seiesele. Fliala'’s
evidence is hearsay. T do not propose to rely on that part of the present
witness s evidencs notwithstanding submissions from the petitioner that that part
.

of Selesele Eliala’s evidence should be admissible wunder the provisions of

asction 1156 of the Electoral Act 19863,

The witness Nai Tualaga gave evidence that he was at the Taufusi polling
beoth on polling day from about 9.00am in the morning until closure of the poll
at, 3.00pm in the afterncon and he cbserved Faleao lagi, Faleao Salevao, Lia
Faatamalii, Fic Teualil and Folasa Ieremia giving out TDs inside the house where
the Taufusi hooth was located to electors of Satupaitea, namely, Segia Pentianina .,
F.a.I.a Tavui, Romeo Selesele Fale, Tavui Temotiu, Naoupu Faleao, Tiafau Teta,
Vaalepu {osefa, Filo Leaca Laupau, Nuufuli Pule and Lia lLafoga.

The witness Milo Tusao gave evidence that on polling day he observed Faleao

Lagi, Faleao Salevao and Lia Fastamalii giving cut IDg to many electors of

Satupaitea at the Taufusi polling booth., He was able to recognise Fala Tavui,



Reomeo Selesele Fale and Tiafau Ausitini as some of the electors to whom Faleao
Salevao gave out IDs. Mile Tuseo also gave evidence that on 31 May 1996 he went
with Tuugalii Agafili and Polo Alaelua to Malie to see Vaalepu losefa who told
them they had rveceived their IDs from the first respondent’s committee i

election morning when they went to cast their votes at the Taufusi polling hooth.

The witness Tiafau losefa who was scrutineer for the petitioner at the
Taufusi polling booth also gave evidence that Falean Lagi, Faleao Salevac, Lia

Faatamalii and Fio Taualii were at the Taufusi polling hooth on polling day.

The witness Toelan Talepau gave evidence that he went to cast his vote at
the Taufusi polling booth on pelling day at about 1.00pm in the afterncon and
there he ohserved Faleao Lagi, Faleao Salevao and Lia Faatamalii with the support
nf Fio Taualii and Folasa Ieremia giving out IDs to electors inside the house
where the polling hooth was located., Toelau Talopau also gave evidence as to
what he heard Nacupu Faleao saying to the petitioner inside the petitioner’s
office on 28 May 1996, As Nacupu Faleao did not give evidence, this part of
Toelau Talopan’s evidence is hearsay and T do not propose 1o act on that

evidence.

. The witness and elector Moeleol Toleafoa gave evidence that his D was
withheld by the first respondent and her committee when it was issued in February

1996 and it was only given hack to him at the Taufusi polling booth on polling

dav. "

As for the wilness Faleao Tipasa T found hiz affidavit evidence to be go



»
inconsistent with the oral testimony he fave in cross-examination that it would

be unsafe to accept any part of his evidence.

Likewige the witness Vasega leaca’s evidence was so unsatisfactory that it
must be rejected., This witness when pressed by counsel for the first respondent
in cross-examination did not know the people whose names are in his sworn
affidavit. His explanation was that he had been away from Satupaitea for about

200 vears. T put aside this withess's evidence.

The evidence called for the first respondent to rebut the sllegation
Copce}?ning the withholding of electors IDs and the distribution of those IDs to
electors at the Taufusi polling booth on polling day consisted almost entirely
of a joint affidavit signed by all witnesses called for the respondent on this
aspect of the case except for the witness Vaalepu Josefa who swore and signed a
separate affidavit. The same joint affidavit also contains signatures of ssveral
persons who did not appear to give evidence as well as the names of a number of
people without any signatures and who did not appear to give evidence. Why the
Joint affidavit is in such a state was not clear from the evidence. The Deputy
Registrar of this Court who had the joint affidavit sworn also wrote at the end
of the affidavit that this affidavit was sworn separately in groups, hut each of
the witnesses who gigned the affidavit and was called to testify in these

proceedings stated that he or she was sworn separately and individually.

~
The giat of the evidence in this joint affidavit is an outright denial that
the first respornddent withheld electors TDs which were only given to the electors

on the day hefore alection day. The witness Alaimalo Faleao who signed the joint

2



of Fidavit testified to bhaving kept her own ID and denied the evidence of the
witness Folasa Teremia who testified that he observed Alaimalo Faleao ags one of
the electors whogse ID was given out by PFaleao lagi, PFalsac Salevao, Lia
Faatamalii and Fio Tauallii on polling day at the Taufusi pelling booth. Alaimalo
Faleao aiso testified that Faleao Lagi and Falead Salevac were at the Taufusi
paliing booth on polling day but h.é did not see any IDs being given out to

electors.

IDs were given out to electors by the respondent’s supporters at the Taufusi
4
nolling booth on polling day and did not see Faleao Lagi or Faleao Salevao at the

Taufusi booth. This witness also testified to having kept. her ID and denied her

N wag withheld by anvorne including the first respondent.

The witness Tiafau Ausitini whe éulsn signed the Jjoint affidavit gave
avidenoe that she made her cwn TD and kept it herself, She denied the evidence
aof Milo Tusao who said that Tiafau Ausitini was one of the electors to whom
Faleao Salevan gave out her TD at the Taufusi polling booth on polling day. This
witness én].so testified that when she went to the Taufusi booth to cast her vote
she did not observe Falean Salevao who was at the hooth at the time giving out

any Th= to electors.

L)

The witness Leaoa Kolio who alseo signed the joint affidavit denied that
anvone withheld his ID which he kept himself and which he brought with him from
Satapala when he came to cast his vote at the Taufusi polling booth on polling

day. This witness also denied that any IDs were given out to electors at the
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Tgufusi booth on poliing day,

The witness Fala Tavul gave evidence that he had always kept his 1D until
polling day when he went to the Taufusi polling booth to cast his vote. While
he testified that he saw Faleao Lagi at the Taufusi booth he said that he did not

observe Faleao Lagi giving out any Ibhs to electors.

The witness Elikapo Pule gave evidence that he went to the Taufusi polling
booth at about §.00am on poiling day and when the booth was opened he was the
Ef‘]'d]rst elector to cast his vote. He testified that he did not see any vperson
giving out IDs at the Taufusi polling booth on polling day.

The witness Nuufuli Pule gave evidence that he kept his own ID and no one
of the first respondent’s committee withheld his ID. He also testified that he
arrived From Afega at the Taufusi polling booth at about 2.00pm in the afternoon
+0 cagt his vote and while he saw Faleao Liagi. Faleao Salevao, Lia Faatamalii and
Folasa Teremia aft the Taufusi booth, he said that none of those persons was

giving out IDs to electors,

The withess Tiafan Teta dave evidencs that she is the wife of Vaalepu
Ipsefﬂ. andd that neither the first respondent nor Fassalafa Vaifale, Faleao Lagi,
Faleao Saleva.‘o or any other person had the custody of her ID or zave her 1D to
h'ev on election day. She testified that she always had her ID with her and she

brought it with hay to the Taufusi polling booth to cast her vote on polling day,

The witness Vaalepu Tosefa gave evidence that he had the custedy of his ID

1G



ug to election day and he denied that the first respondent withheld his ID. He
further denied that he admitted to Tuugalil Agafili and Milo Tusao when they came
l’n him at Malie that his ID was only given baclk to him on the morning of nolling
day. Thi‘s witness also denied the evidence of Vasega Leaoca who testified that
he saw the Tirst respondent’s committee giving out to Vaalepu Josefa his ID at

the Taufusi polling booth on pelling day.

The witnesses Matacmaile Talanai of Faleasiu who cast her special vote at
Faleasiu as ‘wel], as the witnesses Emnele Vaalepu of Malie and Lalovi Gafa of
\i?:i‘t.e}e who cast their votes at the Taufusi polling booth,; all denied that their
IDs had been withheld by the first respondent or her supporters. There was no
evidence from the petitioner to prove that the IDs of those electors were in fact

withheld by the first respondent or her supporters, The allegation of undue

influence insofar as it relates to those electors ig therefore dismissed.

Now T have given careful consideration to the romflicting evidence given
by the witnesses for the petitioner and the witnesses for the first respondent
amnrl T have decided to accept the evidence given by the petitioner’s withesses
that Faleao Lagi, Faleao Salevao, Lia Faatamalii and Fio Tauvalil were giving ouf
IDs to a number of electors of Satupaitea at the Taufusi polling booth on polling
day, partioularly during the hours of polling. T have also decided to acoept the
evidence of TFTolasa Teremia that those [Ds were the IDs given by the first
s
respondent o her son Faasalafa Vaifale at Vini, Satupaitea, on 24 April 1996 to
he hrought to Apia,shen Feasaslafa Vaifale, Lia Faatamalii, Fio Touslii and Frh{au
Teremia came to Apia the same day. Those were the same IDs that Folasa Teremia

testified that he observed Faasalafa Vaifale cherked at the house of the first

I



rgspondent. at. Matautu in the evening of 24 April and which were checked again by
Falean lagl, Faleao Salevan, Lia Faatamalil and Fio Taualii on the morning of

polling day before the booths were opened for polling.

Given the involvement of Folasa Teremia with the [Ds alleged to have been
given by the firsit respondent o her son Faasalafa Vaifale and the evidence of
the witnesses Nai Fualaga and Toelau Talapau that they observed Folasa Teremia
giving out IDg to electors at the Taufusi polling booth on polling day, Folasa
Ieremia must be regarded as an accomplice. In law it can be dangerous for the
C?urt tn act solely on the uncorroberated testimony of an accomplice. However
there is nothing to prevent the Court from so acting if it is satisfied of the
tﬁufh_of the evidence of an accomplice. And if the Court decides to act on such
teastimony, it must do so bearing in mind the warning that it can be dangerous to
aot solely on an accomplice’s uncorrorobated testimony. Bearing that warning in
mind, T have decided to accept the testimony of Folasa Teremia as to the
comection of the firgt respodnent to the Ths which were given out to the

elentors at the Taufusi booth on polling day.

It is olear from the evidence of Folasa Teremia that the first respondent
had in her custody a very large ﬁumber of IDg for electors in Apia, estimated at
%50f T draw the inference from the withholding of those IDs by the first
respondent to be given oul to elecltors on polling day that the reason for the
#ithholding of IDs was for the purpose of inducing the electors concerned to vote
for the firat respondent, or to prevent those electors from voting for another

candidate at the election.
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» Of the electors which the witness Nai Fualaga testified o have been given
Ths by the supporters of the first respondent at the Taufusi booth on polling
day, Segia Peniamina, Romeo Selesele Fale, Tawvul Tamotu, Naoupu Faleao, Filo
Leaca laupau and Lia lLafoga did not appear to give evidence to deny the
allegation affecting them. Of the electors that the witness Milo Tusao teatified
‘to have been given IDg at the Taufusi hooth on polling day, only the witness
Romeo Selesele Fale did not appear to give evidence to deny the allegation
affecting him. Of the slectors whom the witness Folasa Ieremia testified to have
been given IDs at the Taufusi booth on polling day, Paese Tavul Toatasi did not

appear to give evidence to deny the allegation affecting her.
¥

I find as a fact that those electors I have just referred to and whose
names were menbioned in the evidence for the petitioner bul did not give any
rebuttal evidence had their IDs withheld by the first respondent for the purpose
of inducing them to vote for the firat respondent or to prevent those slectors

from voting for another candidate at the election.

OFf those electors who appeared and testified, I am satisfied from the
evidence of the witnesses Selesele Eliala and Nai Fualaga that Tiafau Teta was
given her TO by the supporterss of the first respondent at the Taufusi hooth an
ppiling dav, I amalso satisfied from the evidence of the witnesses Nal Fualaga
and Milo Tusao that elector Fala Tavui had his ) given to him by the supporters
® . . . . s o
of the first respondent at the Taufusi booth on pelling day. T am also satisfied
from the evidence of the witness Folasa [eremia that the IDs of electors Laoaoca
Kelio and Alaimale Faleao were given to them by the supparters of the first

respondent. at the Taufusi booth on polling day. . T would also accept the uncon-
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taadicted evidence of the witness and elector Moeleol Toleafoa that his ID was
withheld by the first respondent and her committee when it was issued in February

1996 and his ID was only given back to him at the Taufusi booth on nelling day.

I find as a fact that those electors T have just referred to in this part
of my judgment had their s withheld by the Tirst respondent for the purpose of
inducing those electors to vote for the first respondent., or to prevent those

electors from voting for another candidate at the election.

In all then, T am satizfied that the allegation of undue influence againgt
4
the Tirst respondent. has been proved beyond reasonable doubt but only in respect

of those electors T have found to have been given their IDs by the supporters of

the first respondent, at the Taufusi polling booth on polling day.

T turnt now to the allegation of undue influence in relation to the with-
holding of 1Dz by the first respondent of electors who cast their votes at
Satupaitea on polling day. 7T must say that the evidence for the petitioner in
raspect of this part of the case was really provided hy only one witness, namely,
Taataal Faagutu., He testified that he was present at a meeting of the sub-
village of Pitomau which was held at the house of the first respondent on
?"3 April 1996. During that meeling the first respondent gave out bundles of IDs
to be given to the electors who were present at that meeting.

L

Many of the electors of Pitonuu who were named by Taataai Faagutu to have
bheenn present at that wmeeting of Pitonuu and were given IDs by the first

respondent. appeared and testified in these procesdings. They included Nuufuli
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Sevesi, Vaecso Savea, Aliimaifiti Faalilo, Vasa Nelu, Faleao Samuelu, Talaia

Matamua, Taalilil Selesele, Fetauai Sailasa and Lafuniu Tanielu. They all denied
that a meeting of the sub-village of Pitonuu was held on 25 April 1986 in which
the first respondent gave out any IDs to electors. Other witnesses like Talafu
Akeripa, Tavui Yoane and Tavui Laupisi who were called for the first respondent
alao gave evidence that their sub-village of Pitonuu did not hold a meeting
during election week. No other witness was able to confirm the evidence by
Taatani Faagutu that a meeting of the sub-village of Pitonuu wag held during
election week, In these circumstances T am not prepared to accept the evidence

given by Taataai Faagutu,

The witneas Foaese Fauatea gave evidence that at the Satufia polling booth
on pelling day he asked one Toiata Levao at 2.00pm on polling day why she had not
voted and Tolata Levao replied the first respondent had her ID. Foaese Fauates
then testified that he asked the committee for the first respondent and they

replied the ID of Toiata Levao was with the first respondent.

I find the evidence given by Foaese Fauatea to be hearsay. In any event
I was not impressed with this witness's evidence during cross—-examination. I do
not accept his evidence.

¢

» T am therefore not satizfied that it has been proved beyond reasonable dout

that the first regpondent. withheld IDs of some of the electors who voted at the
o .

booths in Satupaitea for the purpose of inducing those electors fo vote for the

first respondent or to prevent those electors from voting for another candidate

at the elaction.
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I turmm now to the allegation that the wvillage: council of Pitonuu and
principally Talafu Akelipa, Leaca Talavai, Tavul Iocane and Tavui Laupisi had
durimg(elecfion weell imposed a village ban on electors of Pitonuu from voting for
any other candidate at the election bui the first respondent. The evidence in
raespect. of this allegation wag that the sub—?illage of Pitomu did not have a

meeting during election weaek.

Tavui Toane also gave evidence that Pitonuu was united in its support of
the cendidacy of the first respondent and the will of Pitonuu was to vote forr the
firat respondent. He also denied that the village coumeil of Pitonuu imposed a
b@p during election week on electors of Pitonuu from voting for any candidate

other than the first respondent.

The withess Tavui Laupisi also gave similar evidence to that of Tavui
Toana. He saild that Pitonuu simply decided that the first'respondent was their
candidate for the election just as the other mub-villages Vaega and Satufia of

Setupaitea had also decided on their owm candidates.

The witness Talafu Alkelipa also gave evidence that the village council of

Pitonuu did not during election week impose a ban on electors of Pitomar from

voting for any candidate other than the first respondent,

It is clear that the real and admissible evidence the petitioner is relying

- + . M . .
on to suppoirt the allegation that Pitonun imposed a ban during election week on
slectors of Pitonur from voting for any candidate other than the first respondent

is the evidence of the witness Tasatanil Faagubtu., That witness gave evidence that

16
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he wasg present at the meeting of Pitomuu held on 25 April and in that meeting

Talafu Akelipa declared a ban on electors of Pitonuu from voting from any
candidate other than the firsgt respondent and Leaca Talaval spoke in support of

the ban. No other matai at the meeting spoke in opposition to the han.

On thig very conflicting evidence, and particularly as no other witness
apart. from Taataai Faagutu testified ax to a meeting being held of Pitonuu on
25 April or during election week, T am not satisfied to the required standard
of pfoof that the allegation against the village council of Pitonuu has been made
oth.. T have also noticed that there is no declaration sought in respect of the
al'leged ban against the village council of Pitonuu either in the original

petition or in the amended petition.

I turn now to the counter-allegations made by the first respondent against
the petitioner. 1 deal first with the counter-allegation that on 20 April 1996
the petitioner gave $20 to elector Leute Selssele for the purpose of inducing

that elector to vote for the petitioner.

Leute Selesele who is a blind old lady gave evidence that on 20 April 1936
the petitioner who was accompanied by Nuu Vili and Tuugalii Agafill came to her
houge and Nuu Vili introduced the petitioner to her. Afterwards Tuugalii Agafili
gave her $20 and told her that it was a gift from the petitioner. According to
Teute Selesele she replied that she could not accept the $20 as the first
respondent was ber "sister", but because the petitioner’s party insisted that she
toolk the money, she then told them to give the money to her children who were

fixing the drinks.

17



Mini Vili gave evidence that the petitioner and members of his campaign
committee Tuugalii Aéafili, Seupule Tuafono, Seupule Ropati and himself called
at the house of Seupule Tuafono and Leute Selesele was there; Leute Selegele is
a sister of Seupule Tuafono and all the other members of the petitioner’s
campaign committaee who were present were in one way or another related to Leute

Selesele, When they arrived at Leute Selegele’s house, refreshments were served

-

to the visitors and according to Nuu Vili, the petitioner and Tuugalii Agafili

spoke and the comnittee advized the petitioner to give something to the old blind
lady and the petitioner gave £20 to Tuugalii to give to the old lady as a gift
wich was willingly accepted. Nuu Vili also denied the evidence by Leute
S%}ese3e that she rejected the money and said the first respondent was her

sister; and that or to give the money to her children. Nuu Vili said Leuts

]

willingly accepted the money and thanked the petitioner for the gift.

The petitioner in his svidence admitted to giving Leute Selesele $20 but
aaid that he was moved by compassion as being with this old blind elector revived

for him memcries of his mother’s blind asunt wtho stayed with his family when he

was young. He also said that they were in a household which strongly supported
his candidacy and that Leuts tharked him for the money. The petitioner denied
that Leute refused to accept the money as the first respondent was her "sister”

arel said to give the money to her children who were fixing the drinks.

Having considered the evidence in respect of the present allegation,; I am

. w " L. . .
of the aolear view that given the imminence of the election and the fact that the
petitioner and hig campaign committee were out campaigning for the petitioner by

introducing him to every househeld in the constituency, the giving of $20 to
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Leute Selesele, without a request for that money, was for the purpose of inducing
Leute Selesele to vote for the petitioner. I am unable to accept the explanation
given hy the petitioner that he was moved by compassion because of memories of
his mother’s blind aunt. N Vili on the other hand says it was the committee
who advised the petiticner to give Leute some money. There was also no customary
obligation on the petitioner to give money on this occasion. I am also unable
to accept the assumpbion that because Leute Selesele was a sister of Seupule

Tuafonn and related to other members of the petitioner’s campaign commitiee, she
wns therefore necessarily a supporter of the petitioner at the election. T on
the bagia of the evidence for the petitioner, Leute should be regarded an
accomplice, there is sufficient corroboration of her evidence in the evidence of

L]
Ma Vili and the petitioner that money was given to her. I sccept Leute’s

evidencs.

In all T find this counter-allegation of bhribery to have been wnroved

against the petitioner beyond reascnable doubt.

T turn now to the second counter-allegation which is one of treating and
bribery against the petitioner, namely, that on 2 and 3 April 1996 the petitioner
gave three cartons of beer and two arates of soft drinks as well as $1,000 to six
matais of Satupaltea for the purpose of inducing those electors to vote for the
petitioner. From the evidence it is now clear that about forty rather than six
matalis were involved.

“
The evidence of the withess Asiata Peniamina who was called by the firsgt

respondent was that on 2 April 1996, a delegation of matais from Satupaitea came
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to lodge the nomination of t}we.peti.tioner as a cendidate in the election. After
the petitioner’'s nomination was lodged in the late afternocon the delegation went,
by invitation from the petitioner to the homestead of the petitioner’s father at
Vaivase where they were provided with three cartons of beer and two cartons of
goft drinks. One carton here means a dozen., After the drinks the petitioner’s
family served food for the group. Asiata Peniamina further testified that the
following morning after they had brealkfast provided by the petitioner, the
petitioner handed him a cheque for $1,000 saying that was an insignhificant sum
of money for each person to buy something to take home (faaczoe) and for fares
{pasese), According to Asialta Penlamina he then thanked the petitioner on behalf
of the delegation for the "holy money". This withess also testified that he
L 4
received $30 out of the money given by the wpetitioner and that it was not a
condition of the petitionsr’s "monotaga” to the village that he was to provide

for the people of the district when they came to Apia.

The evidence of the witness Sootac Solomona is much the same as the
evidence of the witnegs Asiata Peniamina as regards the drinks, food and money
provided by the petitioner to the delegation which came from Satupaitea to lodge
the nomination of the petitioner as a candidate in the election. However, he
also said that he was not an original member of that delegation. What happened
a2 that he was coming to Apia for a family wedding when he met with members of
the petitioner’s campaign corﬁmi,teee on the wharf at Salelologa and they persuaded
hm to come with them to support the nomination of the petitioner as an election
candidate, That was how he joined the delegation. This witness received $28

Feom the money which was given by the petitioner.



L

The evidence of the witness Savea Lavilavi who was also called by the Tiret
regpondent. was much the same as the evidence of the last two witnesses as regards
the delegation from Satupaitea for the petitioner's nomination as an election
candidate and the provision of drinks, food and money made by the petitioner.
This witness received 328 from the money given by the petitioner and he was one

of the electors who nominated the petitioner as a candidate for election.

The witnesses called by the petitioner to rebut the evidence given hy the
witnesses called for the first respondent were Nai Fualaga, Lautafi Palota,
Feaege Fauatea, Fio Lotomau and Leaoa Fiti. These witnesses signed a Jjoint
affidavit which was produced in evidence.

¢

Fazentially what they said waé that a delegation consisting mainly of
matais and untitled men from the sub-village of Vaega and a few from the sub-
villages of Pitomau and Satufia came to Apia to lodge the nomination of the
petitioner as a candidate in the election. Sootac Solomona and Savea Lavilavi
who were two matais from Pitoruuws had indicated their support for the petitioner’s
candidacy and they freely joined the delegation, These witnesses’ evidence in
respect of the provision of drinks, food and money by the petitioner for the
delegation is suhstantially the same. They also said that the petitioner in
#iving the money to the relegation had said that giving of money might be seen
gs corrupt practjce but because he was Asiats he was obliged to give them some

fares {(pasese). .

These witnesses also said that in accordance with Samoan custom the village

of Satupaitea expected to be accomodated and led by Asiata, and when they
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returned home to Satupaitea they also expected to be given some faaoso and pasese
hy Agiata as he is one of the parvamount title holders of the village. As
supportere for the petitioner’s candidacy they also expected some manifestation
of the petitioner’s ¢gratitude for their support for his candidacy. It is also

clear from these witnesses.evidence that every member of their delegation

received same money from the $1,000 which was given by the petitioner.

The evidence of the petitioner is very much consistent with the evidence
which wag given by his witnesses. He also said that when he gave the cheque for
41,000 to the delegation from Satupaitea, he told them that giving of money at
tgat.timetnight he interpreted,as inducemernt but the money he was giving them wag
adumble sum and is not an inducement because they were all his supporters and
as the holder of the title Asiata it wags part of his "monotage" and customary
obligation to give them some "pasese" and "faaoso". The petitioner also stated
that when he gave the delegation food, drinks and money he was simply
reciprocating and fulfilling his "monotaga" according to Samcan custom and the
arrangement with his village council, He also considered the delegaﬁion to have

heen his supporters and the things that he gave them were an expression of his

gratitude Tor their sunport and the lodging of his nomination.

T+ must be said at once that the presentation by an election candidate of
]
drinks, food or money to electors during a period of election is prohibited by
the provisions of the Electoral Act 1963 as amended by the relevant provisions
of the Blectoral ATendment Act, 1984 and constitutes an illegal prastice. It does

not matter whether such a presentation is required by custom, or whether the

purpose of the candidate in making the presentation was to comply with Samcan
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. :
custom., The only exception which is permitted is a presentation which is made

for a Tuneral ceremony.

T am satisfied that what the petitioner did hy giving a delegation of
glectors from his village drinks, food and money on 2 and 3 April 1996
constituted an illegal practice. = The next cuestion is whether the same

pregentation amounted to the corrupt practices of treating and bribery.

In view of the evidence which has been adduced, T must make two matters
ciear. Samoan custom is not an excuse for committing a corrupt practice such as
tgeating or bribery. The question is not whether the provision or presentation
of drinks, food or money by a candidate to an elector is in accordance with
Samoan cugtom. The real question is what was the purpose or intention of the
candidate in making the presentation. If the purpose for making a presentation
of drinks, food or wmonsy was to comply with Samoan custom then the mens rea
required for a corrupt practice is absent. If the purpose for making such a

presentation is to induce or influence electors to vote for a candidate, then the

mens rea for a corrupt practice has been established.

T also do rot accept that it is legally impossible for a candidate to treat
&r bribe his o supporters., To give drinks, food or money to one’s supporters
gor the purpose of maintaining and not loging their support for one’s candidacy
can be treating or bribery. It is no different from inducing an elector who is
not, a supporter of a candidate to become a supporter of that candidate and to
vote for that candidate. To cultivate the support of such an elector by giving

him drinks, food or money to engure the continuance of his support until he has
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cast his vote is clearly a corrupt practice.

After consideration of the relevant evidence in this case, T have come to
the conclusion, not without some difficulty, that there is a reasonable doubt
whether the petitioner’s real purpose in providing drinks, food and money to the
delegation which came frow Satupaitea was to comply with Samocan custom or to
induce these electors to continue their support for the petitioner and to vote
for the petitioner at the election. The present counter-allegation of corrupt

practios against the petitioner is therefore dismissed.

I come now to the guestion whether the petitioner and the first respondent
L
had satisfied the residential requirement needed to qualify as a candidate in the

last general election.

Section 5{3} of the Electoral Act 1963 as amended by sectién {2y of th

o

Electoral Amendment. Act 1995 provides :

"A person shall be disqualified for heing a candidate for, or being
"elected as a member of Parliament representing a constituency if he
"loses any qualification required to enable him to be registered as an
"elector of that constituency or that person has not resided in
"Western Samoa for a period equalling or exceeding 12 months ending with
"the day on which the nomination paper is lodged with the Chief Electoral
"Officer”.

-

Section 4(4) of the Electoral Amendment Act 1995 then goes on to provide
"Nothing in subsection (2}.... of thizs act applies to -

"{a)} A person who is appointed te a post under the TForeign Affairs Act
" 1976 and is outside of Weshern Samoa during the course of that
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appointment.

"(Hh) A person who is the spouse of the person so described”.

It appears to me upon first reading of these provisions that the effect of
gsection 4(2) of the Electoral Amendment Act 1995 iz to provide a ganeral rule of
disqualification, namely, that a person who has not resided in Western Samoa

. during the required period of time iz not qualified to be a candidate in an

election. Section 4{4) of the Act then goes on toc provide the exemptions to that

general rule of disqualification,

The cerucial words in the statutory provision are the words "has not

»
resided” and raise in a more narrow form the question of what the word "reside”
means. For assistance in resolving this question T turn to some of authorities
in which the question of residence has been discussed. In the case of Re
Wairarapa Flection Petition (1988] 2 NZLR 74 the full High Court of' New Zealand

when dealing with the provisions of the New Zealand Electoral Act 1956 equated

"place of residence” with "usual place of abode" and stated

"A place of abode is, we think, a place where a person for the time being,
"other than for a very hrief stay, sleeps and eats and which in general he
"yzes as a base for his daily activities. That a place of abode can be
"temporary only is olear.... ‘Usual in this context we think comotes a
"tdegree of regularity and frequency not, necessarily continuous in the
"'sence of being uninterrupted, but at least continual in the sense of
Ttheing repetitive’’.

in the cage of Fo% v Stirlk F1970] 3 A1l E R 7 Lord Denning MR said at p.12

"T think that a parson may properly be said to be ‘resident’ in a place



"“when his stay there has a considerable degree of permanence. So I would
"apply the simple test : was there on 10th October 1969, a considerable
"degree of permanencs in the stay of the appellants in PBristol or
"Cambridge? T think there was. They were living there and sleeping
"there., Thev were there for at least half the vear - as a minimum. Many
"of them were there Tor muach more, especially the science students,
"hecause they have to work in the vacations in the laboratories. There
"ung certainly a sufficient degree of permanence to make them ‘resident’
"in Bristol or Cambridge, as the case mav be".

Lord Widgery in the same case said at p.13

"It is dmperative to vemember in this context that ‘residence’ implies a
degres of permanence. In the words of the Oxford English Dictionary, it

. "ig concerned with something which will go on for a considerable time.
"Conseauently a person is not entitled to claim to be a regident at a
Ygiven toun merely hecause he pays a short, temporary visit, Some

L ]

"assuaption of permanence, some degree of conbtinuity, some expectation of
"nontinuity, is A vital TfTactor which turns simple occupafion into
1 ' T
restdence” .,

n the I“ ield of private international law or conflict of lews there has
heen a tendency to reject the concept of demicil as a connecting factor in favour
of residence and the concepts of "ordinary residence"” and "habitual residence”
appear to have been used for that purpose. In Cheshire and North’s Private

International Law 12th edn it i=s =said at p.169

"The vwords ‘ordinary residence’ should be given their natural and ordinary

. "meaning which will he the same regardless of the context, unless it oan
"he shown that the statutory frapevork requires a different meaning.
"Ordinary residences does nobt connote continuous vhysical presence, but

L]

"physical presence with some degree of continuity, notwithstanding
"nocasional temporary absences.  There must, however, be some physical
"presence. Intentien to reside is not, alone, sufficient.... Each case
"mast, of cburse, depend on its own peculiar facts, but the authorities
"show that even absence for a considerable period of fime will not
“terminate a person’s ordinary residence 1f it is dus to some specifie

"and unusual cause. as for instance when a wife accompanies her husband
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"during his emplovment in a foreign country”.

As regards "habitual residence" Cheshire and North's Private international Law

sayve at p.l169 :

"Habhitual residence could bhe summed up as a vegular physical presence
"which must endure for some time. It does not require continual physical
"presence and can continue despite considerable periods of residence”.

Tt was suggested in the present case that the word "reside" should be accorded
the rommon law meaning given to the concept of domigil. I am unaBle to acoept
that suggestion. If the legislature had intended to use the word domicile, it
N .
could easily have used the words "has not heen domiciled” in the Act instead of
the words "has not resided”. Secondly the concept of domicil is not synonymous
with the concept of recidence. Domicil of choice goes beyvornd residence and
requires not only the fact of residence in a certain country but alsc the

intention of remaining in that country permanently.

Coming bacls to the words of our own legislation, it must first bhe noted
that section 5{(3) of the principie Act as amended by section 4(2) of the
Electoral Amendment Act 1995 does not use fhe words "has not ordinarily resided"
sy the words "has not bshitually resided”, Tt Simplﬁ uses the words "has not
resided”. That being so, the use of the concepts of "ordinary residence" and
“"habitual residence” as guides to the question the Court has to resolve in this

rase must be viewdd with caution.

Based on the authorities cited and kearing in mind we are interpreting the



words of a particular statute, I am of the view that the word "reside" connotes
living or staying in a place with some degree of permanence or continuity. It
does notf. mean continuos physical presence in a place. There may be occasional
or temporary periods of absence. It is also clear to me that the qguestion of

whether a person resides at a particular place would therefore be a question of

fact..

Turning now to the evidence, I accept the evidence of the witness Valasi
faisoa that since the first respondent warried her late husband Lavatal Natia
Seanoa in 1983, she has always lived with her hushand in Tafuna, American Samca.
The first respondent’s husband died in 1992 and the first respondent has

L]

continued to live and stay in American Samoa where she has an extablished home.

From the evidence given by the matais of Pitonuu it is clear that the first

She also visits

respondent has been performing her monotaga to the village and the church,

her family at Pitonuu but I am satisfied that those visits were usually for a few

days from time to time and she always returned to American Samoa afterwards.

The first respondent also has a house built at Matautu-uta where she
gometimes stays on her visits to Western Samoa but T am satisfied that she does
POt Live there permanently at least until she came to Western Samoa for the
general election and won the election for the Satupaites constituency. There was

sowe evidence that’ the first respondent has been living in Western Samoa for six

months immediately preceding the election.
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In those ciroumstances T find that the first respondsnt had not resided in

Wegtern Samoa for a period of not less than 12 months ending with the day on

which her nomination paper was lodged with the Chief Electoral Officer.

Ads for the petitioner, he left Western Samoa in 1992 to do pest-graduate
legal studies in the Australian National University in Canberra. He did not
return to Wésterm Samoa. to stay until 24 December 1985, He did make some trips
to Western Samea during the course of his studies and he did visit Western Samoa
in March and in August 1995, However, most of the time the petitioner was living

and staving in Australia for his postgraduate studies.

In those circumstances and for the purpose of the Electoral Act 1963, [ am
of the view that the petitioner had not resided in Western Samoa for a period of
not. legs than 12 months ending with the day on which his nomination paper was
lodged with the Chief Electoral Officer.r It i= alse clear that the petitioner
doas not come within the exemptions provided in section 4{4) of the Electoral

Amendment. Act 1995,

Ay for the allegation against the third respondent who is the Chief
Elactoral Officer that she was wrong in accepting the nomination of the first
respondent, T find that the third respondent acted with total prooriety on the

hasis of the information that was given to her.

As T have Tound the allegation of wundue influsnce against the Firsth
regpondent Lo have bheen proved, and as she had not resided in Westemn Samoa for

not less than 12 months ending with the day her nomination paper was lodged, T
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therefore declare the election of the first respondent void. I will report my

findings to the Honourable Mr Speaker of the Legiglative Assembly.

o -
T make no order as to costs between the petitioner and the first

'respondent. Counsel for the third respondent is allowed seven days to file a

memorandum as to costs if he wishes to do so.

/M TR,
CHIEF JUSTICE
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