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IN THE SUPRE1'lE COURT OF WESTERN SANOA 

HELD AT APIA 

C.P. 314/93 

BETWEEN: A N SET T T RAN S P 0 R T 
INDUSTRIES (OPERATIONS) 
PROPRIETARY LIMITED 
~A.C.~_No. 004 209 410" 
a compa~y duly incor­
porated under the laws of 
Australia, having its 
registered office at 501 
Swanston Road, Nelbourne, 
Victoria 3,000 
Australia: 

Plaintiff 

AND: POLYNESIAN AIRLINES 
(HOI~DINGS) LHIITED a duly 
incorporated compan~­

having it,~ re-gistered 
office at Apia.: 

Defendant 

Counsel: R. Drake for plaintiff 
L.S. Kamu for defendant 

n",aring: 24 February, 6 & 22 March 1995 

.Judgment: 5 April 1995 

JUDGMENT OF SAPOLU, c;r 

The presen1~ proceedings is the lates-t in a serious of 

~reliminary proceedings to deal with preliminary issues arisirl~ out 

of a claim by the plaintiff and a counterclaim by the defendant . • 
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The plaintiff filed a motion to strike out the defendant's oounter-

olaim. -When that motion was argued on 24 February, the plaintiff 

submitted that a deoision delivered by this Court on 17 August 1994 , 
meant that the matters raised by the defendant in its counterclaim 

should be dealt ,dth b,' arbitration pursuant to arbi_tration clauses 

contained in the six management and operations between the parties 

and not by Court action as the defendant has sought to do by filing 

a count.erclaim. It must be said that in the judgment delivered by 

( th is Court on 17 Augus t 1994, the Court "as not. deal ing Hi t.h t.he 

quest.ion whether the mat.t.ers raised in t.he defendant's oounterolaim 

should be dealt, Hith by arbitration and oannot be dealt ,dth by 

Court prooeedings. In faot "hat the Court Has dealing with in the 

• proceedings leading up to the aforesaid judgment t was a motion by 

th.e defendant to strike out the plaintiff's statement of olaim on 

oertain specified grounds. And the Court made no decision or order 

that the matters raised in t.he defendant's oount.erolaim should be 

referred to and det.ermined by arbit.ration, beoause that issue was 

not raised for deoision. 

In the present preliminary prooeedings, the plaint.i ff has 

filed a motion to strike out the defendant's oount.erolaim. 

Subsequent to the hearing of legal arguments on that motion on 

24 February, counsel were given the opportunity to make further 

IJgal arguments. When those further legal argu~ents were heard on 

2~ Maroh, oounsel for the plaintiff verbally asked t.he Court. to 
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stay proceedings in respect of the defendant's counterclaim on the 

ground that the mat tel'S raised in the counterclaim should be 

referred to arbitration pursuant to arbitration clauses contained 

in_the six management and operations agreements concluded by the 

parties. It should be mentioned that only five of the six 

management and o~erations agreements contain arbitration clauses 

whereas one of them does not. All of these agreements were dated 

the 13th day of April 1987. 

The first of those agreements is entitled "Agreement for the 

Development of the National Airline of Western Samoa" and it 

contains the following arbitration clause 

• 

'~24. All disputes arising in connection with this Agreement 
"shall be determined finally under the Rules of Conciliation 
"and Arbitration of the International Chamber of Commeroe, 
"by :?~ sale arbitrator if the parties can agree on one other­
"wise by three arbitrators appointed in accordance with the 
"said Rules. Any award shall be final and conclusive and 
"enforceable in any Court of competent jurisdiction". 

Then the "Capacity Lease Agreement'! contains its own very similar 

arbitration clause which provides : 

• 

"20. All disputes arising in connection with this Agreement 
"shall be determined finall~' under the Rules of Conciliation 
"a.nd i~\rbi tra tion of the International Chamber of Commerce 7 

"by one arbi tra'tor agreed by the parties or in the absence 
"of agreement hy three arbitrators appointed in acc.ordance 
"c'\.-i th 8011Ch Rules P • 
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The "~lanagement and Technical Assistance Agreement" contains in 

clause 21 an identical arbitration clause as that contained in the 

Capacity Lease Agreement. Then the "International Interline , 
Traffic Agreemen"t Passenger" and the "International Interline 

Traffic Agreement Cargo" contain their own arbitration clauses 

which are somewhat different from the arbitration clauses in the 

other Agreements, The sixth agreement Hhich is the "Authorisation 

Agreement" does not contain an arbitration clause but provides that 

() the governing laH for that agreement is the law of Western Samoa, 

It is not uncommon to find in a contract an arbitration clause 

which requires that any dispute under or in connection with the 

• contract should be referred to arbi tration for determination, 

Ho.',ever this must be the first time that a Western Samoan Court has 

been called upon to deal with such a clause in a contract and the 

kind of question raised in this case, that is~ whether given the 

existence of the a-~bitration clauses in this case, all disputes 

arising out of the relevant five management and operations 

agreements should be referred for determination to arbitration 

pursuant to the arbitration clauses, and not by way of legal 

proceedings to the Court for determination. 

That is sta,ting the question for determination in broad terms. 

I .::tgree "(-Jith counsel for the plaintiff that in order to gain a 

p~oper understanding of the question before the Court, referenoe 



.. 

( 
.) 

) 

,. • 
• • 

should be made to the relevant provisions of the Arbitration Act 

1975. Section 5(1) of the Act provides: 

"(1) A submission, unless a contrary intention is 
"expressed therein, shall be irrevocable, except by 
"leave of the Court. and shall have the same effect 
"in all respects as if made on order of the Court". 

The Hord 'submission' as used in that provision has a special 

meaning in the context of arbitration and is defined in section 

2(1) of the Act as folloHs 

• "'Submission' means a Hritten agreement to submit present 
"or future differences to arbitration, Hhether an arbitrator 
" is named therein or not, or under l.,,-hich any question or 
"matter is to be decided by one or more persons to be 
Itappointed by the contractin.g parties or by some person 
"named in the agreement'!. 

So the arbitration clauses. in the five management and operations 

agreements betl~een the parties, whereby they have agreed to submit 

their disputes under those agreements for determination by 

arbi tration, are 'submissions' in terms of section 2 ( 1) of the Act, 

Section 6 of the Act then goes on to provide : 

• 

"A submission, unless a contrary intention is expressed 
"therein, shall be deemed to include the provisions 
"specified in the First Schedule, so far as they are 
"applicable to the reference under the submission", 
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Then section 7(1) of the Act which is the most important provision 

for the purpose of the present proceedings provides : 

"(1) If any party to a submission, or any person claiming 
"throu,gh or u~1der him, commences an;\T legal prooeedings in 
"any Court against any other party to the submission, or 
"a.ny person claiming: through or under him, in respect of 
"any ma-tter agreed to be referred, any party to those 
"legal proceedings may, at any time before filing a state­
"ment of defence or a notice of intention to defend or taking 
"any other step in the proceedings, apply to the Court in 
"Hhioh the proceedings Here commenced to stay the proceedings; 
"and that Court may, if satisfied that there is no sufficient 
"reason why the matter should not be referred in accordance 
"with the submission, and that the applicant was at the time 
"".,;hen the proceeding:s Here commenced, and still remains 1 
"ready and ,d,lling to do all thin,e;s necessary to t.he proper 
"conduct of the arbitration, make an order staying the 
"prooeedings" . 

It is clear from section 7(1) that where a party brings legal 

proceedings in Court in respect of a. matter he has agreed b;l 

contract to I'efer to arbitration for determination, the other party 

to the contract or any person olaiming through or under him, may 

apply to the Court where the legal proceedings have been commenced, 

for an order to stay those proceedings. The applicant for a stay 

of legal proceedings "lOuld say that the party ",ho has commenced 

legal proceedings in Court has already agreed to refer the matter 

'''hich :is the subject of Court proceedings to arbitration for 

determination so that legal proceedings are contrary to that 

a..~:reement . As will be seen, the Courts have generally attached 

IDllCh t~eight to the faot tha,t there is already an agreement between 

• 
the parties to refer the issue or the kind of issue before the to 
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arbitration for resolution or determination. 

Where legal proceedings have been oommenced in Court, it is , 
us·ually commenced by filin~ a statement of claim, but sometimes 

filing a motion. The person commencing the proceedings will be the 

plaintiff. So the party who will be in the position to apply for 

a stay of proceedings will be the defendant. However, it may be 

the defendant who commences legal proceedings by filing a 

( ) counterclaim to the plaintiff's claim. That is what has happened 

in this case. In that situation, the plaintiff is the person Hho 

"'ill be expected to apply for a stay of proceedings if the 

defendant's counterclaim is concerned with a matter that the 

parties have agreed should be referred to arbitration for 

d@termination. The Court in the proper exercise of its 

discretionary pOHer will then decide whether to grant or refuse a 

stay of proceedings. 

In the present case, the Court would have to be satisfied that 

the following conditions have been fulfilled before it decides the 

question whether the defendant has discharged the burden on it of 

persuading the Court that it is proper to refuse a stay. The first 

condition is that the plaintiff as the applicant for an order to 

sta.y must not have filed a statement of defenc.e, notice of 

intention to defend, or tah::en any other step in the prooeedings 

bqfore it applied for a stay, because if the plaintiff has done so, 
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that oan be fatal to its applioation for stay : see for instanoe 

Dawson v Bondorenko [19761 2 NZLR 634, 637 and Chappell v North 

[ 1981] 2 QB 252. The second condition is that the plaintiff as 

applicant is still ready and "illing to do everything necessary to 

the proper conduct of arbitration. The t"o conditions I have just 

referred to are provided in section 7(1) of the Act. The third 

condition, which is not provided in section 7(1), is that it must 

be shown that the counterclaim falls tii thin the scope of the 

() submissions, which in this case are the arbitration clauses in the 

fi"ve relevant management. and operations agreements beth'een the 

parties: see W.C. Thomas and Sons Pty Ltd v Bunge (Australia) Pty 

Ltd r 19751 VR 801, 805 ,.,hich was oi ted by counsel for the 

plaint.iff. 

When those conditions have been fulfilled, it then becomes for 

the defendant liho has oommenced legal proceedings with a oounter­

olaim contrary to t.he submission, to disoharge the burden on it of 

satisfyin~ the Court that it is proper to refuse a stay. In other 

~.;rords it is for the party Hho is· opposing a motion for stay, to 

persuade the Court that the legal proceedings should oontinue and 

not to be stayed despite the existenoe of t.he submissions or 

a.rbi tra t.ion clauses in the agreements. And in oonsidering all 

these matters the approach to be taken by the Court was stated in 

t.his way by Lord Moulton in British Corporation v John Aird & Co 

[19131 AC 241, 259 where His Lordship said: 
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l'It r the Court 1 must consider all the circumstances of the 
"case, but it has to consider them with a strong bias, in 
limy opinion, in favour of maintaining the spec.ial bar.~ain 
"beth~een the parties .... ". 

This statement of prinoiple was adopted with approval in 

Metropolitan Tunnell and Publio Works v London Eleotric Railway Co 

[1926] Ch 371 by 80ruttan LJ who went on to say: 

"But, undoubtedly a guiding principle on one side, and a 
!Ivery natural and proper one, is that parties Hho have 
"made a contract should keep it". 

This Eng;lish approach to the question tyhether a stay should be 

granted or refused has been followed in the Australian oases oited 

by oounsel for the plaintiff. These oases inolude the judgment by 

Di:;:on J in the High Court dc"cision in Huddart Parker Ltd v The Ship 

"~1ill Hill" (1950) 81 CLR 502; the decision of the Full Court of 

Victoria. in w.c. Thomas & Sons Pty Ltd v Bunge (Australia) Pty Ltd 

[19751 VR 801; and the decision of the Federal Court in Bond 

Corporation v Thiess Contraot.ors Pty Ltd [1987] 71 ALR 125. In GWJ 

BJackman & Co SA V, Oliver Davey Glass Co Pty Ltd (19661 VR 570, 

574, the Full Court of Viotoria after referring to the relevant 

Victoria.n statutory provision 1\Thich is in very similar terms to 

seotion 7(1) of our own Arbitration Aot 1975, said: 

"In form the section throws upon the party to a submission, 
"who desires tha"t the agreement for a submission should be 
!!enforced, the burden of satisfying the Court that there 
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"is no sufficient reason ",hy the matter should not be 
"referred in accordance l-Jith the submission. But in apply­
"ing this seat ion the Courts have consistently acted on the 
"vieHt.hat the parties should be l{ept to their bargain unless 
"strong reasons are sho~,;rn ~ .. ~hy an action commenced in defiance 
"of the agreement for a submission should be allm,ed to 
"continue. In substance it is the party ",ho is resisting the 
"application for a stay who has the burden of satisfying the 
'ICourt that there are strong .grounds for refusing to alloH the 
"dispute to be determined in accordance tJith the submission", 

I respectfully adopt the formulation of principle stated in 

Blackman's case as more cJ.early expressing the correct approaoh to 

the question whether a stay should be granted or refused. This 

formulation really follows the statements of principle expressed by 

Lord ~IO\Jlton in British Corporation v John Aird & Co [19131 AC 241, 

259 and by Scrutton LJ in Metropolitan Tunnell and Public Works v 

London Electric Railway Co [19261 Ch 37L ___ 389_ in the passages 

already cited in this judgment from those oases. 

From what has already been said, it ought to be clear that the 

mere existence of a submission or an arbitration clause in a 

contraot, does not, without more, mean that any dispute arising 

under or in connection Hi th the contract should be referred to 

arbitration for determination, even if the dispute falls with the 

scope of the sllbmission. There are conditions to be fulfilled, 

some of them have been mentioned in this judgment; and the party 

opposing the application to stay must discharge the burden on it of 

satisfying the Cour-t that legal proceedings should continue in 

Court and the matter in dispute not to be allowed to be determined 

10 

, . 



• 

in accordance -.th the submission. These are matters which require 

careful consideration on an application to stay. 

Having considered all the circumstances in this case, I have 

decided to further adjourn it. On the information before the 

Court, there is not enough to satisfy the Court of the conditions 

to be fulfilled or of the burden on the defendant in this case. I 

will adjourn these proceedings for counsel to attend to the matters 

raised in this judgment. 
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