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IN THE SUPRE~£ COURT OF ~~STERN SAMOA 

HELD AT APIA 

R. Drake for Plaintiffs 
P. Fepuleai for Defendant 

1st & 3rd November 1993 

16th May 1994 

C.P. 22/93 

BETWEEN: BETHAM BROTHERS ENTERPRISES LTD 

A N "'. u. 

::-irst Plaintiff 

NEW ZEALAUD PACIFIC CONTAINER 
LINES LTD a ::~:a~~ jased in 
New Zealand 

Second Plaintiff 

AND: BIG SAVE TIMBERS LTD a duly 
incorporated ~:~~a~y having 
its registere~ :::~:e at 
Vailoa near A;~a ,~ 

Western Samoa 

Defendant 

JUDGMENT OF SAPOLU, CJ 

This was originally a claim by the plaintiff Betham Brothers Enterprises 

Ltd hereinafter called "the first plaintiff" as handling agent in Western. Samoa 

for Reef Shipping Ltd, an Auckland shipping company in New Zealand. The 

claim was for unpaid freight and handling charges against the defendant. The 

defendant counterclaims against the first plaintiff for damages to its 

consignment of taros and taamu while shipped in October 1992 on the vessel 

Baltima Marsh to New Zealand ~lleging negligence. I reserved my judgment. 
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Hhen considering my judgment, certain difficulties became clear with 

regards to the capacity of ~he parties in relation to the claim and counter-

claim. The first difficul~7 is that the first plaintiff is only a handling 

agent and there was no evitence placed before the Court to show whether 

it has authority to sue fer freight on behalf of the U\'Jrler' or char':erer 

ef the s~i~s for which i~ ~as claiming freigh~. The secc~d diffic~:ty 

~"'elates to defenda"t':; ::::iJ.n :erclairr.. :=t appears 

lading for the defendant's consignmer.t of taros and taa~~ for which it 

is claiming damages that :~e ~ill of lading was executed jetween the defendant 

as shipper and a New Zealand shipping line called New Zealand Pacific 

Container Li"e as owner or charterer of the vessel 3altima Marsh. The 

bill of lading also shows t:-:a:. the carrier of the defendant I s damaged consign-

ment was New Zealand Pacific Container Lines and not the first plaintiff. 

There is also no evidence ~o show that the first plaintiff was the carrier 

to New Zealand of the defendant's consignment that is alleged to have 

gone bad. The evidence on:y shows that the first plaintiff is a shipping 

handling agent. 

On 18 April 1994 I called counsel for both the first plaintiff 

and the defendant and explained to them the foregoing difficulties. I 

also asked counsel that the case will be adjourned to 29 April for any 

further evidenc.e they wish to calIon the issues raised. On 29 April, 

only the first plaintiff called evidence while the defendant chose not 

to call further evidence. The further evidence called by the first plaintiff 

shows that New Zealand Pacific Container Lines is charterer of the two 

vessels Baltima Marsh and Socofl Stream in respect of which freight is 

being claimed. This same vessel Baltima Marsh was the carrier of the 

defendant's consignment tc which the counterclaim relates. The company 
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Reefer Shi~ping Ltd is a subsidiary of New Zealand Pacific Container 

Lines and it is the management company for the vessels chartered by 

Kew Zealand Pacific Container Lines. On 25 June 1993 an agency agreement 

was executed between the first plaintiff and New Zealand Pacifi8 C:~tainer 

Lines wherejy the first ;~aintifr W~~ a~tllorised to enter into 8on:racts 

?a~ific Con:ainer Lines in ~estern Sa~=a. Althou~h no: ar~~e~ :~ :=~nsel 

for :he first plaintiff, i: is at least arguable whether t~e a~en:~ agreement 

of June 1993 authorises the first plaintiff to sue for freight in8urred 

in 1992 by New Zealand Pacific Container Lines. The new eviden:e also 

shm,s that first plaintiff operates on a commission DaSlS. , need 

not decide in view of :his further evidence whether the first p~ain:iff. 

has standing to sue for freight for the reason now to be stated. 

Both counsel consented to the in8lusion at this stage of Ne~ Zealand 

Pacific Container Lines as a plaintiff. Counsel for the defendant further 

added that the defendant does not strongly oppose the inclusion of 

New Zealand Pacific Container Lines as a plaintiff. In my view, the defen-

dant cannot maintain its counterclaim against the first plaintiff for 

any alleged damage caused to its consignment of taros and taamus while 

in transit to New Zealand on a vessel chartered by New Zealand Pacific 

Container Lines which would be the carrier. The first plaintiff was neither 

the owner nor the charterer of the vessel Baltima Marsh which is alleged 

to have shipped the defendant's consignment to New Zealand. It was there-

fore not the carrier of that consignment. It is only a handling agent. 

Furthermore, on the further evidence adduced by the fil'St plaintiff I 

am inclined, without deCiding, that the first plaintiff may still have 

standing to sue for unpaid freight as claimed. However, by consent of 
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both counsel New Zealand Pacific Container Lines is now added as a plaintiff. 

It will hereinafter be called "the second plaintiff". 

This brings me to the claim and counterclaim. The claim is for 

$997.66 for handling charges ~y the first plaintiff and $14,000 for u~paid 

frei;:::: for Samoa ~n 1992 8~ :~e 

vesse:s Salti~a ~arsh a~~ ~:::~l S:rea~ chartered by the secc~d ;:ai~:iff. 

These handling charges and ~~eight ~ere paid by the defendant by t~ree 

separate cheques dated 30 ~~vember 1992, 1 December 1992 and 3 December 

1992. It appears that after the cheques were paid and the first plaintiff 

released the consignments :~ the defendant, the latter then called the 

bank to stop payment of al: three cheques. The defendant does not dispute 

he owes the amount claime~ for handling charges and unpaid freight. What 

he says is that he stopped payment of the three cheques so that he can use 

the money to cover the costs of his taro consignment that went rotten when 

shipped on the vessel BaltiT.a Marsh from Apia to Auckland on 19 October 1992. 

The defendant alleges that its consignment went rotten due to either the 

faulty refrigerated contai~er which carried its consignment or the failure 

of the carrier to properly regulate the temperature of the container in 

transit. It is therefore~".Z1terclaim:i.ng for the value of its consignment and 

loss of profit which amount to NZ$18,OOO in total. The case really focused 

on the defendant's counterclaim. 

As the defendant 'does not dispute the claim for freight and handling 

charges, it should pay over the sum of $997.67 claimed by the first plaintiff 

as handling charges. The reason is that, apart from not disputing that 

part of the claim, the defendant cannot counterclaim against the first 

plaintiff for the carriage of its consignment of taros and taamus to 

New Zealand for the first p:aintiff was not the carrier of :hat consignmen:. 

J 



-s-

Likewise, the first plaintiff was not the owner or charterer of the vessel 

that shipped the defendant's consignment to New Zealand. I therefore 

dismiss t~e cou~terclaim against t~e first plaintiff and hold t~e ce:endant 

liable to the first plaintiff in the sum of $997.66 for un~aid ~a~dling 

charges. 

n~""'~"""-':;':' 
!-'-~-'~""'--":" • 

tially wha~ the defendant says is t~a: its taros a~d taa~~s ~~i~h i: 

purchased from planters were pac~ed in non-aerated plastic bags after 

=:ssen-

a portion of the consignment was ins~ected by an inspector of the ~roduce 

guarantine division of the Agricul:~re Department. This prad~ce g~arantine 

inspector gave evidence and he saj'S that he has been in his present occupa-

tion for five years. He usually inspected the defendant's taro consignments 

before they are shipped for export and the defendant's taros have always 

been exported in non-aerated plastic bags. He also says that there are 

no regulations for the kind of bag to be used for the export of :arc, 

the only regulqtion is nat to export rotten taro. He says 

aerated bags are better. 

In respect of the taro consignment in question, the produce guaran-

tine inspector went up to the defendant's premises at Vailoa on the after-

noon of 19 October 1992. Twenty five bags of taro were emptied for his 

inspection. He also inspected another 210 bags of taro which appears 

not to have been emptied by merely looking at them. This seems to be 

normal practice, only part of a taro consignment is emptied for inspection 

and when the inspector is satisfied of that part of a consignment a certifi-

cate is then signed by him for the consignment to be exported. In this 

case the inspector says he was satisfied from his inspection that the 

97 
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defendant's taro was in a ~o~dition suitable for export and he signed the 

appropriate certificate. The bags of taro were then placed in the refrige-

rated container supplied by the first plai~tiff. There is no ex~ressed 

evidence as to who owns this container but I infer from the evidence that 

the container belongs to :~e second plaintiff which is a container s~ipping 

line and ~sed for ship~en: of goods or. board the second plaintiff's container 

taamus was :~en taken do~n :0 the wharf on the evening of 10 Qc::~er 1992 and 

loaded on the vessel 8al:i=a Marsh which sailed from Apia on 20 October 

for Auckland. The ship arrived in Auckland on 30 October and according to 

the defendant's managing director the taro was rotten when the container was 

opened in Auckland. 

The evidence by the defendant's managing director is that the de fen-

dant's taro for a number of years has been shipped in non-aerated bags to 

New Zealand in refrigerated containers and this was the first ti~e any taro 

cosignment had gone bad on arrival in New Zealand. These taros were 

purchased from planters arc~nd the country. Other taro exporters also export 

their taros in non-aerated bags. None of these other taro exporters was 

called to given evidence to confirm the evidence by the defendant's managing 

director. In respect of this particular consignment, the taro was cleaned 

before packing. When the produce guarantine inspector arrived, some of 

the taro was already packed in non-aerated plastic bags and he 

simply looked at the taros. The defendant packed 500 bags of taros 

for export shipment. As to the container, the defendant's managing director 

says that the first plaintiff brought the refrigerated container to the 

defendant's premises a few days before the ship was to leave. The container 
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was the:! hot as it had not been swi tcljed on. When 'trle container 'via3 ~""illed 

with bags of taro there ~as hardly any hot air left in the container as 

it was filled with taro. He also says that 4.SoC or 5°C is the nor~al 

container te~perature for taro shipped to New Zealand. 

8n arrival of the 20ntainer in r:ew Zealand, it was discc~ere~ that 

of the 'Caro and for losscf peofit in the total sum c: UZS13,===. 

For the second plaintiff, there is the evidence of the ~anager 

of the firs~ plaintiff that they have taken shipments from the ~efe~dant 

on several occasions prior to this one. On this occasion, the? ;re;ared 

and cleaned a refrigerated container and took it up to the dere;,~ar:: I s 

premises on 16 October 1992. On 19 October, the container was jrou~ht 

back loaded and taken to the wharf where it was connected to the power 

supply of the ship Baltima Marsh in order for the refrigerator :0 keep 

the container cool. This refrigerated container, like other reefer refri-

gerated containers, is fitted with a chart which records on a §;'a;:h the 

temperature inside the container once the temperature is set and the refri

gerator is switched on. The refrigerator for this container was switched 

on on 19 October here in Apia as it appears from the chart. According 

to this witness at 4.00pm on 19 October, the chart recorded a temperature 

of SoC. The chart then recorded temperatures of 6°C for the next three 

days from 20 October when the ship sailed from Apia. After 22 October, 

the chart recorded daily temperature of 5°C, except for three days when 

the recorded temperature was 4.5°C, until the ship arrived in Auckland 

on 30 October. OVerall the average daily temperature inside the container 

while in transit from Apia to Auckland was 5°C. I must note here that 
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there is a day difference bet~een New Zeala~d and Samoa so that 30 Oc~ober 

in New Zealand would be 29 October in Samoa as New Zealand is one day 

ahead of Samoa. 

The manager of the first plaintiff also says that they did no: 

r~~ten until they se~t a fax:~ the defe~=a~t as to why it had s:o;:e~ 

payment of its cheques da:s~ 38 Nove~ber 1992, 1 Dece~ber 1992 anC : 2scernber 

1992 which paid for freight a~d handling charges for the defendant's various 

consignments shipped to Apia on the vessels Baltima Marsh and Socofl Stream. 

The defendant's managing director reply wcs that its taro consignment 

had gone bad on arrival in A~ckland and the defendant was therefore using 

the freight money to pay for its taro consignment. Subsequently, the 

first plaintiff received a report from a surveyor in Auckland together 

with photographs saying that the taro was in a bad condition on arrival 

in Auckland. The author of that report and photographs was not called 

to give evidence. 

The manager of the first plaintiff also produced a copy of the 

bill of lading executed by the defendant as shipper of the container of 

taros and taamu. It is quite obvious from the bill of lading that the 

carrier was the second plaintiff whose name appears in big blue capital 

letters on the top left hand side of the first page. The bill of lading 

upon enlargement clearly ~~~ a number of clauses limiting the liability 

of the carrier and its agents in some instances and exempting them altogether 

from any liability in other instances. Clause 14 of the bill of lading 

exempts the carrier as well as its agents and servants fromy any loss 

or damage to any cargo shipped in the carrier's refrigeration chambers 
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no matter how that loss or damage arose whether it was by the negligence, 

fault or error of judgment on the part of any servant of the carrier. 

T~e plaintiffs also called the former Director of Agricul:ure, Tupuola 

Tavita, ~~o had held that position for a number of y~ars until :~e e~d of 

1?92. ~:s evidence was ~~a: while ~e ~as the head :~ ~he Agr~o~::~re 

packi~g :a~os before ~la~ec in a re:~~gerated conta~~er fer eXPG~:. 7he 

reason for this is to allow for air ve~~ilation to reach the taro. ~e 

also says that the day before he came ~o give evidence, he called up the 

Agricul:~re Department and also spoke :0 the deputy head of the produce 

guarant~~e division about the kind o~ :ag to be use~ for taros a~d he was 

advised :'hat the Department was still s:.ipulating ve::tilated ~ags. Those 

people whom this witness spoke to in :~e Agriculture Department were also 

not called to give evidence. In any event this witness says that non-aerated 

plastic jags are not allowed for pac~ing taros for export and it ~ill take 

much longer to cool taro in a non-aera:ed plastic bag than in a ve~:ilated 

bag. He also says that 5°C is approximately equivalent to 42°F which should 

be the right cooling temperature for taro shipped for export in a container. 

The plaintiffs ~lso called Letelemaana Rees who is a refrigeration 

engineer and has been in the refrigeration trade for 36 years. He also 

services the refrigerated containers used by the first plaintiff. He says 

taht a refrigerated container of the kind used here has a temperature 'control 

board affixed to the container. A chart is fitted to this temperature 

control board to record the temperature inside the container from time to 

time. The temperature control board also has a time clock which turns on 

from the time the container's refrigerator is turned on until the time 

1.::>/ to. 
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the refrigerator is switched eff. The temperature at each point in time 

is recorded ~~ a graph on the chart. In this case, this witness says that 

it appears frem the graph on the chart that the temperature c~ the container 

was set at 5°C on 19 October. However the temperature does ~ot re~ain 

constant but nor~ally fluct~ates from time to time and because 0: :~at 

there is a c~t-~ff and a cut-in ~oint effected by the refrige~at:~ i:self 

been set for t~e container. !n that way, the temperature does nc: go too 

high above or too low below :he temperature set for the container. In this 

case the temperature was set at SoC on 19 October then it went up to 100 e 

then it came down again and from 23 to 30 October the temperature was at 

5°C. In this witness's opinion the refrigerator was doing its job properly. 

Coming now to the crucial question whether the second plaintiff 

as carrier was negligent in carrying the defendant's taro consignment to 

-New Zealand, I am of the clear view that it was not. The evidence of the 

chart shows that the refrigerated container was dOing its function properly 

and I accept the evidence of Letelemaana Rees who has had 36 years experi

ence as a refrigeration engineer and is quite familiar with the kind of 

refrigerated container in this case as he services the refrigerated 

containers used by the first plaintiff. As I understand this witness's 

evidence, the container maintained its proper temperature which was SoC 

from the time the container was shipped from Apia to Auckland. The initial 

fluctuation in temperature was quite normal but the cut-in and cut-out 

operation of the refrigerator kept the temperature within range of the 

temperature of SoC in which the refrigerator was set on 19 October. 

I also prefer the evidence of Tupuola Tavita, the former 
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Director of Agriculture,to that of the ~ruJuce guarantine inspector called 

by the defendant. In terms of experience and expertise in this area of 

packing, I accept that the former Director of Agriculture level of experience 

and expertise must be superior to that of the produce guarantine i:~spector 

who has only been in his present job for five years. I also accept the 

evidence :y :he fo~mer Director of Agriculture that the Je:artme~: ~ad 

and non-aera:ed plastic bags were not allo~ed. Eve~ :he ;~cduce ~~~rantine 

inspector s~ated in cress-examination that aeratec bags ~ere ~ette~ for 

packing taros. 

I ~as also not impressed by the actions take~ by :he defendant's 

managing director. His taro consignment arrived in Auckland on 30 October 

and he never informed the plaintiffs for more than a month that there 

was anything wrong with his taro. Then he paid for the freight of the 

defendant's consignments shipped on the second plaintiff's ships tc Apia 

with three cheques dated 30 ~ovember to 3 December and then called :he 

Bank to stop payment of those cheques for the reason he told the first 

plaintiff that his taro consignment had gone bad on arrival in Auckland. 

In other words the defendant's managing director knew when he signed the 

three cheques that he was not going to honour payment of those cheques 

as he was going to stop payment of all three cheques. So the cheGues 

were only a means he used to uplift his consignments from the first plaintiff 

with the intention of not paying any freight at all. Then he comes up 

with this counterclaim more than a month after the arrival of the taro 

consignment in Auckland and says that the taro had gone bad on arrival. 

If that is really true, I would have expected the defendant's managing 

director to lodge a complaint with the plaintiffs as soon as the taro 

was found bad on arrival in Auckland but not more than a month later after 
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he had stopped payment of the three cheques he paid the plaintiffs. I 

find these circumstances very suspicious. I am also not prepared to accept 

the defendant's evidence that other taro exporters use no~-aerated plastic 

bags to export their taros without any ev~dence from those ether taro 

exporters that that was al~ays the case ~~~h their taro experts. 

g~aranti~e inspector were also that net a:: the tare was i~spec~e~ as =~:; 

25 bags were emptied for inspection. Even though the produce guarantine 

inspector says he also looked at 210 bags of taros, the evidence by the 

defendant's managing director is that the defendant exported 500 bags of 

taros in this consignment. The defendantts managing director also says that 

what was involved in the inspection was looking at the taros. That would 

only be an external examination which may not reveal the internal quality 

of the taro. I do not accept that this kind of external examination is a 

safe and sound test of the internal quality of a taro whether it is hard, 

ttsusu" or dry especially as the defendant!s taros are not self-grown but 

purchased from planters around the country. 

There is also the exemption clause in the bill of lading which seems 

to protect both plaintiffs for liability in negligence. In view of the 

conclusion I have reached on other evidence perhaps it is not necessary to 

rely on the exemption clause. 

In all then, I find the defendant liable to the first plaintiff in 

the sum o~ $997.66 for unpaid handling charges. I also find the defendant 

liable to the second plaintiff in the sum of $14,000 for unpaid freight. 

The counterclaim is dismissed. 

-I 
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Judg~ent is therefore given for the first plaintiff in the sum 

of $997.66 and for the second plaintiff in the sum of $14,000. The claim 

for interest of $253.58 is also allowed. Costs are awarded to the plaintiffs 

to be fixed by the Registrar. 

r,~- -.":-..:....,.. -.~:_./ - .. --, ............. ......................... 
CHIEF JUSTICE 
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