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5th May 1994 

DECISION OF SAPOLU, CJ 

This is a motion by the defendant to discharge the interlocutory 

injunction granted ex parte on 4 March 1994 against him to restrain him and 

any person acting by, under, or through him from preventing the plaintiffs 

from reclaiming certain land at Fugalei. 

There is no doubt that this Court has jurisdiction to entertain a 

motion to discharge an L"lterloc::ltory injunction which nas been granted 
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st.rinCC8 of the p~rtic::l~r C8.c.R : London City AGency 'Ltd v Lce [1969] 

3 All E.R. 1376. The motion to discharge the interlocutory injunction in 

plaintiffs .. ere ;:r~se:;.:' a:ld r..ade submissions. At the cC:1clusion of counsel's 

submissions on 3 May 1994, I made the order to discharge the ex parte 

interlocutory injunction against the defendant. I told counsel I ;·;ill 

prepare a for~al d~~ision with reasons a:1d hand iL to co~nsel in (~e course. 

That decision with reaso~s is now given. 

It is to be noted that this is a preliminary matter and what is before 

the Court are only affidavits in support of the competing claims by the 

parties. There are also material conflicts between the plaintiffs affidavits 

and the defendant's affidavits. As what is before the Court at this 

preliminary stage are only affidavits which conflict in certain material 

particulars, I will refer to the circumstances· of this case on the basis 

of the information disclosed in these affidavits without making any conclu-

sive findings of fact. That is left until the substantive hearing when 

witnesses will be called and examined. 

Now the land in dispute is part of the total land formerly owned by 

the plaintiffs father until 1993 when he gifted the total land to the 

plaintiffs. This is clear from the affidavit by the first-named plaintiff. 

The land is situated at Fugalei close to the centre of Apia and has been 

registered under the names of the plaintiffs since 1993. The first-named· 

plaintiff in her affidavit says that the defendant's family came on to the 

part of the land they are now occuping as the defendant's mother in the past 

sought permission:r~ hc~ father to live on the land until the defendant's 

family purchased their own property in the Apia area. Her father gave 
1: 



-3-

land free of rent on the undet~st8.ndin8 that their stay I-lill be fOt~ a short 

duration. The defendant's family then did some reclamation work to the land 

~~ ~r~er ~o make their :i~i~g co~fortable. They built their h~~se C~ ~he 

land they reclaimed. After the land was conveyed to the plaintiffs in 1993. 

the first-named plaintiif says she approached the defendant and told him 

that the plaintiffs needed the land for their own development 2~d the 

defendant ,;ould have to -:",catc tile land. The defendant ini ti",::'::':: 2£;:,'eeo ~ut 

later changed his mind. ;".'ilen the plaintiffs stal't.ed to recIai;:; a ;Jol'tion of 

the land which is not occ~pied by the defendant's family, the defendant 

interfered and prevented the plaintiffs reclamation work. It ~as on the 

basis of that information as submitted in the affidavit by the first-named 

plaintiff that the Court granted the ex parte interlocutory injunction on 

4 March 1994 against the defendant. 

At the hearing of the motion to discharge the interlocutory injunction, 

photographs of the land in dispute were produced to the Court by counsel for 

the plaintiffs. It is clear from those photographs that the land in dispute 

is already reclaimed land and adjoins the land on which the house of the 

defendant's family stands. What the plaintiffs have done is t8 bring in 

truckloads of soil and deposit them on this reclaimed land. That is the 

plaintiffs reclamation work which the defendant has prevented. 

Now the defendant and his sister who are still residing in Samoa have 

filed arfidavits. Likewise his brothers and sisters who now reside in 

Auckland y New Zealand have also filed affidavits. Essentially what these 

a[fidavits say is as follows. The defendant's mother, who is now deceased, 

~as a firs~ cousin of ~he plaintiffs fa:~e~_ She.as li~i~g .i:h her family 
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up to 1 ~66 in Sogi but then they had to lenve Sogi to 1:i:1d another- ;:-lace to 

Ii ve. Tha t was in 1966. TIle plainti rrs f;:t tl1er then approached the defendant's 

mother at that time and told her not to go elsewhere but to come with her 

family a:1d 11 ve on his land at Fugalei az:c rr:ace i::. tl~eir hOl:le. So i:1 1966, 

the defendant's mother and her family moved to Fugalei to live. .;t that time 

the are~now occupied by the defendant r s family 1rJas just soft mud, s\.amp and 

mangrove. At high tide the whole area wa~ submerged in sea~ater. So deep 

~·:as the seavJa~~r that people could st-lim in it or pad82.-e a canoe .:!:": t!1e 

\-later. One a1"'!"'idavit for the defendant says the \-later :·:as as deep as 

6 feet at high tide. So the defendant's family built an elevated house to 

keep themselves above water level especially during ;,igh tide. At that 

initial stage, one had to wade through the swamp to get to the house of the 

defendant's family from the main road during low tide. During high tide 

when the area was submerged in seaHater a canoe was used to paddle from 

the main road to get to the house of the defendant's family. That state of 

affairs continued until the defendant's family built a passageway from the 

main road to their house. 

Then there was the reclamation work. This ~as done mainly by the 

defendant's father and by the defendant and his brothers a:1d sisters. 

Sometimes paid labourers were hired to help out with the reclamation work. 

All the affidavits for the defendant say that a great deal of time and 

strenous labour was spent by the defendant's family over many years in 

reclaiming the area they are nO\oI occupying. Quite often they worked six 

days a week trying to reclaim this area. Rocks, stones, shingles, logs, 

soil and all kinds of debris and rubbish were brought in to reclaim this 

area. Some of these were cart'ied to the site by trucks and some were 

carried in a canoe tta~ t~e defendant's family had. Spades and bush knives 
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were used to level all these i terns dumped at this area. l\.xes · ... ere also 

used to cut up the logs. At no time did the plaintiffs father or any of 

his family reproached the defendant's family or stopped them from carrying 

out the reclaruation ~o~~ ~ney ~ere doing all these years. In 1977 or 1978 

when the. plaintiffs father came from overseas he complimented the defendant's 

family for the t·lork they .. ere doing. 

Th9 affidavits for the defenda~t also say that the defen~a~:'s 

family at all times shared the belief that the land they were clai=ing 

was their o~n as a gift from the plaintiffs father. Their belief ~as based 

on these grounds. Firstly, that the plaintiffs fat~er had always assured 

the defendant's mother that the land .. as for her and her children to have. 

On one occasions when the defendant's mother approached the plaintiffs 

father to have the land transferred to her, the plaintiffs father responded 

whether she doubted him as the land was hers and her children. Secondly, 

at no time did the plaintiffs father or any member of his family gave any 

indication that the defendant's family were living on the land on a 

temporary basis or that possession of the land will revest in the plaintiffs 

father. Thirdly neither the plaintiffs father nor any member of his family 

reproached or stopped the defendant's family while carrying out the reclama

t~on work over all these many years. And fourthly, no rent was eVer paid by 

the defendant's family for their occupation of the land so that they believed 

the land was a gift to their mother from the plaintiffs father. 

The information now supplied by the defendant was not before the 

Court when the ex parte interlocutory injunction was granted. It is now 

to be decided whether- in viet,r of the information supplied by the defendant 

in his affidavits, considered together with the information supplied by the 
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~.latr~r,ll.l~3, LrlC?! intcr'locuLur'Y .LrlJuflcLlufI !';iluuiJ ut:"! ... , 
1...i':':-:'C:!c!!':S-:;:'j, • 

t.~·;o main gcounds on which the motion to dir-.cho.r'L;e is bcJ.sed. !iirst.ly that 

the defendant has an agruable case for claiming title to the land in dispute. 

Secondly, if the interlocutot'y injunction is to stand, that will effectively 

allow the plaintiffs to take possession of the land before the determination 

of the substantive proceedings. Further the defendant says that if· the 

interlocutory injunction is discharged the only inconvenience to the plain-

tiffs if they succeed at the substantive proceedings is that thei~ proposed 

project has been delaye~. !lovJever, if the interlocc.:tory ~nju:-lct.ic:1 remains 

and the defendant succeeds at the substantive proceedings, it may not be 

possible for the defendar.t to retake possession of t.he land for the plain-

tiffs have erected their project on it. In considering these gro~nds, I 

must reiterate that the Court is not making any conclusive findings of 

fact. 

It seems to me that at the core of the first ground of the motion 

to discharge, is the claim that the circumstances relating to the occupation 

by the defendant's family of the land in dispute have given rise to an 

equity in favour of the defendant's family by way of a proprietary estoppel 

either by encouragement or acquiescence or a combination of both elements. 

In his counterclaim the defendant advances this proprietary estoppel as a 

cause of action. He also raises estoppel in his pleadings as a defence to 

the plaintiffs claim. Thus the defendant is using proprietary estoppel 

as both a "sword" and a "shield" to fight his case and to protect himself. 

As Lord Denning MR says in Amalgamated Investment and Property Co Ltd v 

Texas Commerce International Bank Ltd [1981] 3 All E.R. 511 at 584 : 

"The doctrine of estoppel is one of the most flexible and 
"useful in the armoury of the law". 
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But; it r.1ClSt not be overlooked thnt t.iI"! "sworn" u~8ri here is pl~opriet.ar·y 

estoppel. I leave open (as it has not been raised) the question of 

whether proprietary estoprel, estoppel by encouragement and estoppel by 

acquiescence are nOl·l subs:..:med under a boal~der principle vJhich maY :e broadly 

described as v;hat "Jould be "unfair or unjunt" or "unconscionablc", in the 

circumstances : see Crabb v Arun District Council [1915] 3 All E.R. 305 

per SCal'r.1B:1 L.J.; Amalgar::ated Investment and Property Co Ltd v Texas 

Commerce International Bank Ltd (supl~a j p01' Lord D<:::-l:ling I-iR; Taylor Fanhionn 

Ltd v Liverpool Victoria Trustees Co Ltd [1981] 1 All E.n. 891, 915-911 

per Oli vet·J j the decision of the PI'i vy Council in Attorney-General of 

Hong Kong v Humpheys Estate (Queen's Garden) Ltd [1981] 2 W.L.R. 343; and 

Hestland Savings Bank v Hancock [1987] 2 NZLR 21. 

The defendant's affidavits show that the plaintiffs father by oral 

representations led the defendant's mother and family to believe that the 

land in dispute belonged to them and for them to live on permanently. On 

that belief the defendant's family expended money and considerable strenuous 

labour to reclaim the disputed land. The defendant's affidavits also show 

that the plaintiffs father encouraged the defendant's family to carryon 

with the reclamation work over many years and at times passively stood by 

and allowed the defendant's family to carryon with the reclamation work. 

Perhaps it is a question of emphasis which element, encouragement or acquie-

scence, was predominant at Hhich point in time in the sequence of events 

during the period of 21 years that the defendant's family has been in 

occupation of the disputed land. Whichever element, encouragement or 

acquiescence, was predominant at which. point in time in this sequence of 

events and for how long, it appears to me that both encouragement and 

acquiescen~e are implicit in the concept of proprietary estoppel. In this 

case the def'end::ant l:Ieems to say that encouragement was the overall 

predominant element. 
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NOH there i3 no doubt til.3t ""stoppel can be used as a defence, but 

can it also be used as a cause of action. I think there is no doubt that 

proprietary estoppel can also be used as a cause of action. There are 

numerous authorities to ccnfirm that is the position. It will be sufficient 

to refer to only some of ~hese authorities. In Crabb v Arun District Council 

[1915] 3 All E.R. 365 Lord Denning MR says : 

" .... it is commonly supposed that e::;t.oppel is not itsslf a 
"cause of action. But that is because there ~re estoppels 
"and estoppels. Some do eive rise to a cause of action. 
"Some do not. In tl-.e species of estoppel called pl'oprie
"ary estoppel, it does give rise to a cause of action". 

In Beech v Beech [1978-1982] 1 NZCPR 4511, Jefft'ies J says 

"There is agreement on a very important issue and it is 
"this : proprietary estoppel can -found a cause of action 
"not fulfilling an exclusively defensive role". 

It is also clear that estoppel by encouragement or by acquiescence can give 

rise to a cause of action. In Pascoe v Turner [1919] 2 All E.R. 945, the 

English Court of Appeal says : 

"The relevant principle is expounded in Swell on Equity 
"in the passage under the heading 'Proprietary Estoppel', 
"and is elaborated in Spencer Bower and Turner on 
"Estoppel by Representation in the chapter entitled 
"'Encouragement and Acquiescence'. The cases in point 
"illustrating that principle in relation to real 
"property are Dillwyn v Llewelyn, Ramsden v Dyson and 
"Plimmer v Mayor of Hellineton. One distinction between 
~this class of case and the doctrine which has come to 
"be kno\om as I promissory estoppel' is that where estoppel 
"by encouragement or acquiescence is found on the facts 
"those facts give rise to a cause of action. They may 
"be relied on as a sword and not merely as a shield". 

In Thomas v Thoma~ (1956J NZLR 185 Crp.sson J 1n rererr1ng to the case or 

Dillwyn v Llewelyn [1861-73] All E.R. Rep. 384 says : 

62 
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n f it] is a ca~,e or cql1it~!ble est0prel hy acqui.escence 

"a'..lthority for the usc of that doctrine as a SHord and 
"not merely as a shield". 

Fr"om t:1e last .ttolO case!"', .:.: is clear t:1?:t even if the defendant's counter-
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claim is phrased in the terminology of estoppel by encouragement or estoppel 

by acquiescence, such a cause of action will still be ~aintai~able in law. 

and ac~ui~scence. 

I turn now to the nature of the ~stoppel in this case. It seems to 

me that t:-:'e principles that apply in t:-:is field appear to ha·le come dOHn 

from Dillwyn v Llewelyn [1861-73J lUI E.R. Rep. 3811 and Ramsden v Dyson 

(1866) L.R., HL 129. These principles have been discussed and expressed 

in a number of ways in a number of authorities. These authorities include 

Thomas v Thomas [1959] NZLR 785, Pascoe v Turner [1979] 2 All E.R. 945 and 

Beech v Beech [1978-1982] 1 ~IZCPR J~511 \-.Thich were cited by counsel for the 

applicant. To the list may be added De Bussche v Alt (1878) 8 Ch 0 286, 

\Olillmot v Barker (1880) 18 Ch 0 96., rEmme[' v Hellineton Corporation (1884) 

9 App Cas 699, Chalmers v Pardoe [1963J.~ All E.R. 552, Crabb v Arun District 

Council (1975) 3 All E.R. 5, Taylor Fashions Ltd v Liverpool Victoria 

Trustees Co Ltd (1981) 1 All E.R and Spencer Bower and Turner Estoppel by 

Representation, 3rd ed., para 307 (pp303-306). The list goes on but I 

need not overburden this decision with further citations. 

I am content for the purpose of this decision to quote two passages 

from two of the decisions already cited which appear to expres~ t~e essential 

flavour of the estoppel re2.ied on by the defendant. In De Buzsche v Alt 

(1878). 8 Ch D 286, 31~, Thesiger L.J says 
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:lact infringing ulJa:: tLat cigilt, stands by in such a 
"manner as really to induce the pel'son comnli t ting the 
"act, and who might othcrVlise have abstained from it, 
"to believe that he assents to its being committed, 
"lie cannot aftel'\';<1r-:s be heard to complain of an act". 

In Chalmers v Pardoe [1963] 3 All E.R. 552, 555, Sir Terence Donovan in 

deb vel'bg the judGment o~ :he Privy Council on an appeal from t::e :iji 

"There can be no ·:::s' __ :t on the authorities tha~ \·:hel"e an 
"o\mer of land has ':":1\'i ted or expressly encouraged anothel' 
"to expend money or, part of his land on the fai th of an 
"assurance or pror.;ise that that part of the land \-."ill 
"be made over to the person so expending his money a 
"court of equity 1·,i:'l prima facie requil'e the olmer by 
"appropriate conve~'ance to fulfill hj.s obligation; and 
"".:hen, for example fer reasons of ti tle, no such 
!1corweyance can effec ti vely be made, a court of equity 
"may declare that t~e person I-Iho has expended the money 
"is entitled to an equitable charge or lien for the 
!1amount so expended!1. 

Sir Terence Donovan goes en to accept that a court will look at the circum-

stances of each particula~ case to see 110W the equity would be satisfied. 

Even though the passage just cited refers only to the expending of money, 

it must include labour as well, or an expending of both money and labour. 

That is what the defendant in this case says his family has done to the land 

in dispute for the last 27 years with either the acquiescence or encourage-

ment or both from the plaintiffs father. Such acquiescence or encourage-

ment or a combination of the two, according to the defendant, has created 

an equity by way of a proprietary estoppel in favour of the defendant and 

his family. 

64 



-11-

It 1::; therefore cle;)r ttJ:.lt th'? deCendC\nt has an arguable ca~e for 

proprieta~y estoppel and it is a very strong case if the factual allega-

tions in his affidavits turn out at the substantive hearing to be true. 

The defendant has also indicated in his affidavits and the memorandu~ by 

his counsel that it will be argued at the substantive hearing that the 

plaintiffs being volunteers or voluntary transferees take the disputed land 

as a gift from their father slJbject to the equity which has ari:en i~ favour 

of llis family. The defendant. also ,:,c/3 that the dis["luted 12.::2 :::8-":~:l there-

fore be conveyed to his family, or a~ the very least the Ccurt Eh8~:d 

declare that his family is entitled to an equitable charge or lien in the 

land. Given the present state of the authorities, I am of the vie~ that 

these matters raised by the defendant are arsuable. At least the plaintiffs 

did not contend otherwise. 

In a situation of this kin~, I am satisfied that the status quo 

should stand. If the ex parte interlocutory injunction is to remain the 

plaintiffs will continue with their proposed project which may involve 

expenditure of a substantial amount of money and will also involve taking 

possession of the disputed land before the substantive hearing takes place. 

However if the defendant succeeds at the substantive hearing, the pain and 
been 
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loss to the plaintiffs in having to dismantle what ha$/built will be so great 

that more arguments will be likely to arise whether they should vacate the 

land. All this outweigh any inconvenience to the plaintiffs which may result 

from the delay from the discharge of the interlocutory injunction if it 

turns out they are successful at the substantive hearing. 

I have therefore come to the View, which I had already expressed on 

3 May 1994, that the e): parte interlocutory injunction should be discharged. 

It la accordingly ct1scha~ged. 

. ....................... . , 
CHIEF JUSTICE 

1 
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