IN THE SUPREME COURT OF WESTERN S&MOA

HELD AT APIA

BETWEEN: SIMME SCHOONDERWOERD, Euilder
and SANDRA SCHOONDERWOERD,
Housewife both of Motootua:

Plaintiff

[0}

A N D: RAY HUKT cf %iziz, 2/- Nelson
Mackenzie Co. Lid, Lzndlorc:
Defendant

Counsel: R. Drzke for Plzintiffs

R.S. Toailoa for Defendznt
Hearing: 30th September & Uth October 1963
Judzment: 3rd May 1994

JUDGMENT OF SAPOLU, CJ

This is a claim for damages arising out of a bailment. Ths claim is
rought by the plaintiffs as tenants and bzilors agzinst the defencant as

landlord and bazilee for damages all

[(]
(2]
(%

L0 have been caused to the plaintiffs’

chattels as & result of the defendant's negligence as bailee of thcse chattels.

The plaintiffs are a husband and wife. They lived as tenanis in a two-
storey house at Vaoala from 25 January 1991 to 7 December 1991 pursuant to a
tenancy agreement with the defendant. This tenancy agreement is admitted by
the defendant. Dealings between the plaintiffs and the defendant in relation
to the Vacala house appears from the evidence to have been on the basis that
P

the plaintiffs were tenants and the defendant was landliord and owner of the

house. At no time did the defendant indicate to the plaintiffs that he was
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not the landlerd or the owner o7 the Vaoala house. In his evidence, the

defendant says that the preoperty at Vaoala belongs to him but is registered
under his wife's name. 'Perlaps this means that the land on which the Vaoala
house is built is registered under the name of the defendant's wife. prever
I am satisfied that the Vacala house is the property of the defendant. Ee

satisfied thzt in relztion to the
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2lso dees no
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Vaoa.a nouse, the relationshic defween the defsndant and the 2lziatiifs was

Now in the first week of December 1991 cyclone Val struck Western Samoa
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and American Samoa with most devastating winds. It caused enormous devast

suflered reparable damage. Tne Vaozla house where the plzintiffs were living
as tenants did not escape the fury of cyclone Val. It too suffered reparable
damage but was not completely cdestroyed. Parts of the top storey and the

.~

ground floor were damagec. Ths extent of the damage was such thzt the

k]

plaintiffs had to lezve the Vaczla house and moved to a houss closer Lo Apia

on the last day of the cyclone.

The plaintiffs being expatriates left Western Samoz before the hearing
of this case and are now working in Tonga. Only Mr Schoonderwoerd, but not
his wife, came back to give evidence in this case. According to
Mr Schoonderwoerd, whén he and his wife left the Vaoala house, it was on the
basis that they were to return and continue living in the house after ihe
damage caused by cyclone Val nad been done. He says that he and his wife left
behind in the house their chattels. Amongst these were a waterbed, ironing

board, Dutch dresser and a bcx of tocls. All these chattels were in good

condition and placed in a safe place inside the house. He and his wife also
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paid a next door neighbcur to keep watcn on the house cduring tl

[y

After the cyclone, the plaintiffs agreed and undertcok to
builders to carry out the repairs to the house. There was some delay in

carrying out the repzirs because the insurznce money was not immsdiztely

forthcoming. But after that delay, th2 rzzair work undertaksn ty ths
plaintiifs got underway. Thnsn around tihz Seginning of fLpril 1922 wnilst
repairs were still being carried cut ov the plaintiffs, Mr Schoondervosrd
was a2dvised by his emplcyer not fo move tack to the cdefendant's houss as
there will be another house for the 2lzintiffs. The plaintifis then stopped
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specifically requested the defendant to lock after the plaintif
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especially the waterbed and the defendant also agreed to th reguest. Then
towards the end of Mzy 1992, the defendant teld the plaintiffs of his inten-
tions to move into the Vaozalz house znd thzt in the meantime his wife's nephew

was moving up to Vaoala to look after the house. Mr Schoonderwoerd szys that .
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ne dces not recall any discussion between himself and the defendant z
time about the removal of the plaintiffs' chattels. What the defencant said
to him towards the end of Mzy 1062 was, &s soon as you can, remove your
chattels from the house. Some of the plaintiffs chattels were removed but it
appears the waterbed, Dutch dresser, ironing bbard and the becx of tools were

o

left benhind. Mr Schoonderwoerd zlso says, as shown in the plaintiffs letter of
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13 July 1992 to the defendant, that when the defendant informed the plaintiffs
of his intention to move back into the Vaoala house, the plaintiffs were led

to believe that their chatitels were quite safe until they could organise their
removel. At the same time the plaintiffs emphasized to the defendant fhe need

to phone them if the waterbed was reguired to be removed soconer but the
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Mr Scnoonderwoerd say

pleintiffs chattels the defzndant's builders fold him tnat it was the defendant
who told them tc move the tizintiffs waterbed out ontc the roof where it was

exposed to all the naturazl slements. I am reluctant to act on this piece cf

evidence because of its hezrszv natures even though it is 2 cogent plece of
evidence to support the allegz<ion of negligesnce against t{he defendant. I am

really puzzled as to why tha plzintiffs did not call the builders to testify

as to what the defendant might have told them to do with the walerbed.

Now it appears that in the beginning of June 1°
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stranded at Aleipata and cculd not come to Lpiz beczuse cf
Aleipata. Then that was fcllowad by the sudden death cf Mr Schoonderwoerd's
father and the plaintiffs had to go to New Zealand for ten days. When the
plaintiffs came to the Vaczlz house to remove their chattels the waterbed

and Dutch dresser were damaged. The waterbed was ruined and drained of water.
The bladder and baffle of the waterbed were lying in a heap on the roof of the
house, its mahogany base had deep scratches, and the heating element nad been
snapped and dismantled. As for the Dutch dresser, it was separated in tﬁo
halves with the bottom half zitting outside of the house being used by the
builders hired by the defendan: as a bench for their work. It was covered in
sawdust énd scoured with scrztches. The plaintiffs tool bcx which had been
locked was also opened and a number of tools were missing. The plaintiffs

ironing board was found outside of the house lying in a tile of timber with a

broken stand.
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Now aczzcrding to the defendant, the Vaocala house was badly damaged

during cyclone Val and the plaintiffs moved to a house closer to Apia taking
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scme of their chattels with them but leaving some of their chsa!

the house. He says that zpar:t from the waterbed he was not zware ci what

plaintiffs thsz reconstructicn of the houses and the plzintififs azgrsz< o do the
reccnstructicn of the house. Zut the reconstruction wory was Zelzvsi Jor soms
weeks 2s they z=zd to wzif Jcor the insurance money. The zlaintiffs lzztsr on

carried out tis resconstructicn work but about the Easter ncliday in iZzril 14602
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out of the defendant's house. The defendant then hired another builder to
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chazttels in thaz house but he ¢id not ask the plaintiffs to lzzve tnzir chattels
. ! .

in the house. The arrangement he made with the plaintiffs was for their
chattels to be left in the house until the reconstruction work siaried. After

the reconstruction work started, he askecd the plaintiffs twice to remove their
chattels from the house. His wife a2lso asked the plaintifls once toc remove
their chattels {rom the house. On all three occasions the plaintiffs did not
remove zll their chattels. It was not until eight to ten weeks after the
plzintiffs were asked to remove their chattels that they fln*lly did so. The
defendant a2lso says that Mr Schoonderwoerd was aware that the waterbed and his
way
other chattels were in the/of the builders working on the house as he came

to the house several times and took away some of the small items that he and

his wife had left behind.




In cross-examination by counsel for

that when he informed Mr Schoonderwoerd tha

house and that his wife's nephzw would be 1
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SC says
¢id go to the house whils:t the builders

lunch hours and after work.

I must say here that I 4o not accep:t
chattels were cdamaged by the cyclone. ot

ct
oy
M
§-

ir chattels were damaged by the cyclons

cress-examination that it was the builders

Even the nature of the damage to the chatte

the camage was caused by the cvclone. For

cyclone drained the waterbed and then disma

waterbed in a pile on the roof of the house

waterbed inside the house. It is also iner

Dutch dresser in halves and then took the b

leaving the top half inside the house. It

cyclone unlocked the tool box which was ins

of the tools which were inside the box. I

the plaintiffs, the defencant says

t he would be moving back into the
ooking after the house
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o do the reconstruciion wcrk to
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ibility for the

present at

were carrying out

but the defendant himse
he hired who damaged the
1s contradict any suggestion that
instance it is increcdible that the

o

ntled it and placed parts cf the
and left other parts of the
edible that the cyclone split the
ottom half outside of the house
the

is even more incredible that

ide the house and then removed some

also do not believe that the cyclone

broke the stand of the ironing board and then blew the ironing bcard out of

the house
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What hzs been szid is the evidence placed belcre thie Court. IU is now

wn

nt to its decision in this case.
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for the Court to make findings o
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£s zlready stated it is clear that the relzationship betwsen the dsfendant and the
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laintiffs was onz of landlord and {emant puarsuant to a2 tenancy agreement entered Iinto

by the parties. When cyclons Val struck Western Samca causing cz
Vaczlz house, the plaintiffs left the house on the basis thzat ther ware %o

wz3 made betwssn himself znd the plainiifls for the chzttels that remzined in
the house to D= removed when the reconstiruction wory started. Wnsn the
reconstruction work started he asked the plaintiffs twice to remcve their
cnzttels and nis wife alsc zskad the plaintiffs once to remove thsir chattiels
Sut it wzs soms eight or ten weeks later that the plaintififs Tinzllly removed
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their chattels. I must say that I cdo not accept this part of the Zefendant's
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2vidence. In the first plazs, when the plaintiffs left the Vacelz house, it
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was on the basis that they were to return to the house afte

the defendant were to carry out the repairs caused to the house by cyclone Val
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1 1862 during the EZaster holiday the plzintiffs informed the

in Apr
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defencdant that Mr Schoonderwoerd's emsloyer wanted the plaintiffs to move out

of the defendant's house. Whyv should the plaintiffs so inform the defendant
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2 es up to Airl 1952 was that the

unless the understanding be:tween the
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plaintiffs were to move back into the defendant's house. What the defendant
says about asking the plaintiffs when they first 127t the house to remove their

chattels when the reconstruction work started, is somewhat inconsistent with




the understanding that :the glzintiffs wers to return and continue living in
the house after repairs had n done. I zlso do not overlook the fzct that
the first repzirs were to be carried out by the plaintiffs themselves zand one
would expect the plaintiffs to bs naturally concerned about the safeiy of
their own chzttels. At lezst there is no vidence that the plaintiffs
chattels neeced p"oteCCL n freom o the plaintiffs themselves whilst the tlzintiffs
vers carrying cut repairs I3 tre housse. In fzct up to the point in Tims when
the tlaintiffs stopped doing recairs tco the house in &pril 1852 the clzintilils
chatiels wers 3°ill in good condition. It was only when the defendant ToCK up
the completion of the repair work by hiring cifferent builders that the
plzintiffs chatiels were dazmazsd. It a2lso does not appear from the plaintiff
evidence that the defendant asked them when they first left the Vaceslz nouse

co remove their chattels when the recons:truction work started. Nor doss it
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he defendant or his wife asked
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appezar from the plaintiffis evidence thz:

2intifls to remove their chattels whilst repairs were being done to the

I accept the evidencs ¢f Mr Schocnderwoerd that when the plainti
stopped doing repairs to the house in April 18G2, the defendant agreed o his

gussts to leave the plzintiffs chattels in the house until they removec then
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and for the defendant to look aTter the chattels especially the waterbed.
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himself and the defendant towards the end of May 1692 in relation to the
plaintiffs chattels when the dzfendant informed him of his intention to move

back into the Vaoala house.

It is also to be noted that when the defendant was cross-sxamined by
counsel for the plaintiffs, the cefe dant says that when he informed
Mr Schoonderwoerd towards the end of May 1992 of his intention to move back

to the Vaoala house, Mr Schoonderwoerd's reply was to leave the chattels in
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chattels from the house. Even the defencdant's evidence in reply to cusstions
by counsel for the plaintiffs about the lestter of 13 July 1692 from the

plaintiffs to the defencdant did not imgress me.
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waterbed, Dutch dresser and ironing boerd together with the fact tnzt zarts
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“he tocl box was in the way of the reconstiructicn work czrried out by the
builders.

In all, I accept the evidence for the plaintiffs. I zlso do not accept
the delendant's evidence about him and his wife telling the plaintiffs on

thres separate occasions to remove their chattels from the Vaozla house.

Tis brinss me to the lega! issues in this case. The claim for damages in this case

alleging negligenne against the defendant as teiles is founded on a specizl class of tailment.

It is a gratuitous bailment and not a beilment for reward or valuable consider til‘. And the kind




of gratuitous bzilment we are dealing with here is a bziiment by deposit. Such a bailment is

defined in 2 Halsbry's Laws of England. 4th ed., para 1505 where it says :
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"Bailment by depcsit may be defined as a bailment of

"chattel, to be kept for the bailor gratuitously, and

"object of the bailment may be that the bailee delivers
"over the chattel upon demand for a third party, and
"ot to the actuzl bzilcr himself. This kind of

1 - e T ran ot “ 4
bailment must alwavys relzte to a soecl

"there can never be an exscutory contract of depesit,
"for there can be no action upon an unsusported

"agreement, and until there is acziual cdelivery and
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"his promiss As soon, however, &z
"accepts the chattel, he becomes in some degree responsible
"for it whilst it remzins in his pcssession or under his
"control, and is also bound, upon demand, to redeliver

"it to the true owner or his nominee, unless he has good

"excuse in law for not doing so".

In this case, the plaintiffs by leaving their chattels in the house of

the defendant after informing the defendant about it and the defendant agreed

o1
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cr-at least tacitly zgresd, gave rise to the existence
plaintiffs being the bailors and the defendant becoming the bailee of those

chattels. As there was no reward of any kind moving from the plaintiffs as
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zilors to the defendant as bzilee or any mutual advantacz
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parties, this is clearly a bzilment by & grztuitous depcsit of chatiels.
It is zlso clezr that when thes plaintiffs 12ft their chzittels in the Zzfendant's
nouse with the zzrasment o the dsfencdant, thcse chatiselsz wsars ir Thz Co3sas-
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sion or undsr tne conirel of the dafencant as ballse. =Zoih ccunssl In this
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case also accept the existesnce of a bailment between ths tlaintiffs aznd the
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cdelendant. Where counsel part company frem cne another Is when the delendant
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For the plazintiffs {o succeed in the delendant
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must have been guilly of negligence zs bzilee. Itf is clear from 2 Hzlsbury's

Law of England, 4th ed., para 1515 that the standard of care reguired of a

gratﬁitous tailee is that demanded by the circumsiances of casnh cass. Thus

in the case of a gratuitous bzilee the measure of care that is requirsd is es
a rule the degree of carse which men of common prudence generally exercise
about their own affairs. The fact that a chattel was leost or injured whilst
in the possession of the bailee raises prima facie a presumpticn of negligence

azainst him, but the bzilee may rebut that presumption by proving with

(]

evidence that he was not to blame for the less or injury. even if he is

unable to show now it happened.

Applying ﬁhese principles from 2 Halsbury's Laws of England, 4th ed.,

to this case, the fact that when the plaintiffs as bailors came to clzim their
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L in the defendant's nou:
prima facie a presumption of negligence against the defendant as bailee. I am

satisfied the defendant has no% rebuttied that prima facie presumption. The
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damage to the chattels was caussd by the builders hired by the defendznt.
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plaintiffs. Ko instructions wers given by the defendant to the Sulllers to
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mercy oI tne tullders. Even fhcuzgh the defencant was not present c¢n site zt

and garts put in 2 heap on the rcof, and that the bottom half of tne Dutch
dresser was being used as a bench cutsicde of the house by his builders.

for the defendant to say that ths chzttels were dam iaged by »hG buildsrs and
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therelore he takes no responsitiliiy is immaterial, as he was in possassion ©

fore he is liable in negligence feor any

[

this case : see for instance Blount v The War Office [1953] 1 &11 ER 1071.

ol‘
It Is quite clear to me from thes circumstances of this case that the defencant

The waterbed, Dutch dresser and ironing board were so bacly damaged

that they are beyond repair. There

e

s nc dispute as to the replzcement costs
of thse chattels furnished by the plaintiffs but I think some deduction should
be made for the damaged chattels which the plaintiffs are entitled {c have.

I will allow a2 reduction of $U4OC. 4s for the missing tools, I will zllow the

full amount claimed by the plainziffs.
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$4,676.17 which is the balance of the amcunt claimed less $400. I will also

allow to the plaintiffs the costs'of return airfares from Tonga for

.

Mr Schoonderwoerd to come and give evidence in this cass. Costs are zlso

awarded to the plaintiffs to be fixed by the Registrar plus any disbursements.
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