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Hea:'ing: 

Judgment: 

IN THE SUPREME; COURT OF h"ESTERi-i SAHJA 

HELD AT APIA 

BETWEEN: 

AND: 

R. Drake for Plaintiffs 
RoS. Toa1102 for-Defendant 

30th Septe~ber & 4th Oc:ober 1993 

3rd to'.ay 1994 

SIMME SCHOONDERWOERD, Builder 
2nd SANDRA SCHOOh~ERWOERDf 
Housewife both of Mo:ootua: 

Plaintiffs 

RAY HUUT c: .~;:i2., :/- }Jelson 
Macke~zie :0. ~~~, ~2.ndlor~: 

Defendant 

JUDGMENT OF SAPOLU J CJ 

This is a claim for damages a~is~~g out of a bailment. The ~laim is 

brought by the plaintiffs as tenants and bailors against the defendant as 

landlord and bailee for damages alleged to have been caused to the plaintiffs' 

chattels as a result of the defendant's negligence as bailee of these chattels. 

The plaintiffs are a husband and wife. They lived as tenants in a two-

storey house at Vaoala from 25 January 1991 to 7 December 1991 pursuant to a 

tenancy agreement with the defendant. This tenancy agreement is admitted by 

the defendant. Dealings between the plaintiffs and the defendant in relation 

to the Vaoala house appears from the evidence to have been on the basis that 

the plaintiffs were tenants and the defe:1dant was landlord and OW!'ler of the 

house. At no time did the defendant indicate to the plaintiffs that he was 
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not the landlord or the o· ... ':1er ::;:~ the Vaoala house. In his eviderlce I the 

defendant says that the property at Vaoala belongs to him but is registered 

under his wife's name. -Perhaps this means that the land on which the Vaoala 

house is built is registered under the name of the defendant's wife. However 

I am satisfied that the Vaoala house is the property of the de~e~dant. Ee 

also does ~ot ccnte~d othe~\~:se. I am also satisfied tha~ i~ rel=tio~ to t~e 

Vaoa:a house, the relations~i; jetween the defendant ana the ;~ai~tiffs ~as 

o~e of landlord a~d tena~~. 

Now in the first week of December 1991 cyclone Val struck Western Samoa 

arld American Samoa with most devastating winds. It caused enormous devastation 

to ~oth countries. A great nu~~er of houses were des~royed while some houses 

suffered reparable damage. The Vaoala house where the plaintiffs living 

as tenants did not escape the fury of cyclone Val. !t too suffered reparable 

damage but was not completely destroyed. Parts of the top storey and the 

ground floor were damaged. The extent of the damage was such ~hat the 

hac :'0 leave the , . 
!"louse 2:1Q moved to a house ~loser 

on the last day of the cyclone. 

The plaintiffs being expatriates left Western Samoa before the hearing 

of this case and are now working in Tonga. Only Mr Schoonderwoerd, but not 

his Wife, came back to give evidence in this case. According to 

Mr Schoonderwoerd, when he and his wife left the Vaoala house, it was on the 

basis that they were to retu~n and continue living in the house after the 

damage caused by cyclone Val had been done. He says that he and his wife left 

behind in the house their ctattels. Amongst these were a waterbec, ironing 

board, Dutch dresser and a box of tools. All these chattels were in good 

condition and placed in a safe place inside the house. He anc his wife also 
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paid a next door neighbour to keep watch on the house during their a~sence. 

After the cyclone, the plaintiffs agreed and undertook to e~;age 

builders to carry out the repairs to the house. There was some delay in 

repairs were still being carried cut cy the plaintiffs, Mr Sc~o:~~2rw~erd 

was advised ~y his employer not to move jack to the defe~~a~t's nouse as 

there \-till be another house :0:" t.he ;>lai.r::if':s. The pl2..~~t=-f':s :.~e:1 stopped 

the repairs they were carrying out to the defendant's house. =t a~pears 

that Mr Schoonderwoerd's eQployer suggested to the defendant a~other j~ilder 

to complete the repairs. Sujsequently the defe~~ant engaged ancther j~ilder 

to complete the repairs. 

the plaintiffs, could leave their chattels in the Vaoala house U~~~l they 

remove them and the defendant agreed to that request. He also says that he 

specifically requested the defendant to lock after the plaintiffs' chattels 

espeCially the waterbed and the defe~da~~ also agreed to tha~ request. 7hen 

towards the end of May 1992, the defendant told the plaintiffs of his i~ten-

tions to move into the Vaoala house and that in the meantime his wife's nephew 

was moving up to Vaoala to look after the house. Mr Schoonderwoerd says that. 

he does not recall any discussion between himself and the defendan: at that 

time about the removal of the plaintiffs! chattels. vfuat the defendant said 

to him towards the end of ~~y 1992 was, as soon as you caD, remove your 

chattels from the house. Some of the plaintiffs chattels were removed but it 

appears the waterbed, Dutch dresser, ironing board and the box of :ools were 

left behind. Mr Schoonderwoerd also says, as shown in the plaintiffs letter of 
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13 July 1992 to the defenda~t, that when the defendant infor~ed the plaintiffs 

of his intention to move back into the Vaoala house, the plaintiffs were led 

to believe that their chattels were quite safe until they could o~ga~ise thei~ 

removal. At the same time the plaintiffs emphasized to the defenda~t the need 

to pho~e them if the wate~bed was required to be removed sooner but the 

defenda~t felt that was u~:ikely. In the sa~e letter of 13 July 1993, 

Mr Scnoo:1derwoerd says tha:. -,:::~n he visi ted t:,e Vaoala h::;:.:se to rewove the 

plaintiffs chattels the de~e~~a~t's bui:ders told him that it ~as the defenda~~ 

who told them to move the ;::laintiffs ,-;aterbed out onto the roof w!1er-e it was 

exposed to all the natural elements. I am reluctant to act on this piede of 

evidence because of its hearsay nature even though it is a cogent piece of 

evidence to support the aliegation of negligence against the defendant. i _"'" 
(:.&.U 

really puzzled as to why the ~laintiffs did not call the builders to testify 

as to what the defendant mig::t have told them to do ",;:.th the Hate:"bec.. 

Now it appea~s tha~ !~ :he be£in~i~g of June 1992 the plaintiffs we~e 

stra~ded at Aleipata and C~~:~ not come to A~ia because of a lands:ide at 

Aleipata. Then that was followed by the sudden death of ~ Schoonderwoerd's 

father and the plaintiffs had to go to New Zealand fo~ ten days. Wnen the 

plaintiffs came to the Vaoala house t.o remove their cha:tels the ;.;aterbed 

and Dutch d~esser were damaged. The wate~bed was ruined a~d drained of water. 

The bladder and baffle of the water bed were lying in a heap on the ~f of the 

house, its mahogany base had deep scratches, and the heating element had been 

snapped and dismantled. As fo~ the Dutch dresser, it was separated in two 

halves ;.;ith the bottom half ~itting outside of the house being used by the 

builders hired by the defen=~: as a bench for their work. It was cove~ed i~ 

sawdust and scoured with scratches. The plaintiffs tool bex which had been 

locked was also opened and a number of tools were missing. The plaintiffs 

ironing board was found outside of the house lying in a pile of timber with a 

broken stand. 
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Now accc~ding to the de~endant, the Vaoala house was badly ~a~a5ed 

during cyclone Val and the plaintiffs moved to a house closer t6 Apia taking 

sc~e of thei~ chattels with t~em but leaving some of their chattels be~ind in 

the house. says that apa~: from the waterbed he was not cf' 

oti1e~ chattels plai~ti~:s left behind in the house. ciscussec ~~:h the 

the reco~str~ct~on wo~k was 

weeks 2S they ~ac to wait :cr insurance woney_ 7he 

carried out t~e ~econstruc~ic~ w~rk but about the Easte~ hc:i~2Y i~ ~;r~l 1992 

the work stop~ed as Mr Schoonderwoerd's employer wanted the ;lainti::s ~o ~ove 

out of the defe~dant's house. The defendant the.'1 hired 

complete the reconstruction work to his house. 

The defendant also says that the discussion between himself and the 

plaintiffs was held when the plaintiffs first moved 0 ·," .... " hc~se at Vaoala. 

In tha: discussions the plaintif~s ~equested him if they could leave thei~ 

chattels in the house bu: he did not ask the plaintif~s :0 leave t~ei~ chattels 
I 

i:1 :he house. The ar~a:1gem~~t he made with the plaintiffs ~as fo~ t~ei~ 

chattels to be left in the house the reconstruction work started. f:. .. fter 

the reconst~uction work started, he asked the plaintiffs twice to ~e~ove their 

chattels froc the house. His ~ife also asked the plaintiffs O:1ce to remove 

their chattels from the house. On all three occasions the plaintiffs did not 

remove all their chattels. It was not until eight to ten weeks after the 

plaintiffs were asked to remove their chattels that :hey finally did so. The 

defend~~t also says that ~ Schoonderwoerd was aware that the waterbed and his 
way 

other chattels were in theiof the builders working on the house as he came 

to the house several times and took away some of the small items that he and 

his wife had left behind. 
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In cross-examination by counsel for the plaintiffs, the defe~dant says 

that when he informed Mr Schoo~derwoerd that he would be moving back into the 

house and tha~ his wife's nephew would be looking after the house in :~e 

mear-time) . Mr Schoonderwoerd replied to leave the plaintiffs chattels :~ the 

house until the plaintiffs had found another place. The defendant says he 

r-splied tha.t \\'a5 fine but the!"': \o!as r!O ag~eemerlt on the r.!atter'. ~n:e!1 :'efer'!"'ed 

by co~~sel fer the plaintiffs :0 t~e pla:~tiffs letter of 13 J~ly 1;;2, :he 

defe~tant says he discussed t~e letter ~::h the plaintiffs and te~:e~ a~y 

responsibility for the damage to the plaintiffs chattels. He says :hat the 

damage was caused by the builders he hired to do the reco~struc:ion w:::ok to 

his house and therefore he takes no res~o~sibility for the damage caused by 

the builders. He also says that he was not present at the house at all times 

but did go to the house whilst the builders were carrying out repairs during 

lunch hours and after work. 

~ must say here that I do not accept the suggestion that the plaintiffs 

chattels were damaged by the cyclor-e. ~ot only do the plaintiffs de~y that 

their chattels were damaged by the cyclo:;e but the defendant himself says in. 

cross-examination that it was the builders he hired who damaged the chattels. 

Even the nature of the damage to the chattels contradict a~y suggestion that 

the ~amage was caused by the cyclone. For instance it is incredible ~hat the 

cyclone drained the waterbed and then dismantled it and placed parts of the 

water bed in a pile on the roof of the house and left other parts of ~he 

waterbed inside the house. It is also incredible that the cyclone s~lit the 

Dutch dresser in halves and then took the bottom half outside of the house 

leaving the top half inside the house. It is even more increcible that the 

cyclone unlocked the tool box which was inside the house and then removed some 

of the tools which were inside the box. I also do not believe :hat the cyclone 

broke the stand of the ironing board and then blew the ironing board out of 

the house 
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for the Court to make findings of facts relevant to its decision i~ t~is case. 

As al~eac.y sta:.ed ~t is clear that the !"'elatio~hip betHeatl the defe.'1:a~~ 2:1: ~!1e 

p2!"'ties. When cyclone Val st~uck Western Samoa causing ~axage ~o the 

house with ths agreerne~t or a: least the tacit agreerne~t c~ the ~2~s~~a~:. 

7hey also lef~ je~ind in the house at least most of t~eir chattels including 

~heir more i~=~rtant chattels like thei~ wa:erbed ant Jutch ~resser. 7he 

the bouse to be removed whe~ ~he recons:'!"":.l-::':'on wo:-!-: s~a!"'ted. vt":-.e:: the 

reconstruction ~ork started he asked the plaintiffs twice to rerno¥e thej.r 

chattels and his ~ife also asked the plainti~fs once to remove their chattels 

eight or ten weeks later the plaintiffs ~ina::ly removed 

I rn:...:st CO no":. ac:ep:' this part 0: the ::e: .... enc.ant t S 

=vide!1~e. ~D the first pLace, when the plaintiffs left the Vaoala house, 

was on the basis that they were to return to the house after repairs had been 

done. That is confirmed by the fact that the plaintiff with the agreement of 

the defendant were to carry out the repairs caused to the house by cyclone Val 

and they actually carried out those repairs. It is also supported by the fact 

that in April 1992 during the Baster holicay the plaintiffs informed the 

defencant that ~M Schoonderwoerd's em~loyer wanted the plaintiffs to move out 

of the defend~~t's house. ~~y should the plaintiffs so infor~ the defendant 

unless the understa~ding be~ween the parties up co Airl 1992 was that the 

plaintiffs were to move back into the defendant's house. What the defendant 

says about asking the plaintiffs when they first left the house to remove their 

chattels when the reconstruction work started, is somewhat inconsistent with 
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the house afte~ repairs had been done. I also do not overlook the fact t~at 

first repairs wer-e to :e car::-ied ot.:t by the plair:tiffs ther::selves a:1d one 

would expect the plaintiffs to be naturally concerned about the safety of 

their own chattels. At leas~ there is no evidence that the plaintiffs 

chat:els neeted protection f!"o= the plaintiffs themselves wn~~st the ;lair:tiffs 

cta:~els we!"e s~ill in good ccr:~ition. :t was only when the defenda~t ~c=k u; 

the completio:1 of the repai::- work by hiring different builders that the 

plaintiffs chattels were da~aged. It also does not appear frcm ~he plair:~iffs 

evidence that the defendant asked them when they first left the Vaoala ho~se 

to remove their chattels when :~e recons:ruction work started. l~or does 

appea::- fro!'rl the plaintiffs evidence that the defendant or his wife asked 

plai~tiffs to remove their c~~~~els whi~st ~e~ai~s were being done to the 

house by the plaintiffs. 

I ac~e~t. ~he evidence c: Mr Schocrlder~.Toerd that y]nen :he ;>lai:;.ti:'fs 

s~o~~ec doi"g ~epairs to the house i9S2, the de:enca~t agreed his 

~equests to leave the plain:i~:s cha:tels in the house until they ~emoved them 

anc :01" the de:endant to look a:te1" the c~att~ls especially :he waterbec. 

I also a~cept ~~ Schoonde1"woe~dts evidence as to what transpired between 

himself and the defendant towards the end of May 1992 in relation to the 

plain:iffs chattels when the de:endant informed him of his in:ention to move 

back into the Vaoala house. 

It is also to be no:ec :hat when the defendant was c~oss-examinec by 

co~~sel for the plaintiffs, the defendant says that when he informed 

Mr Schoonderwoerd towards the end of ~~y 1992 of his intention to move back 

to the Vaoala house, Mr Schoonderwoerd's reply was to leave the chattels in 
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the house and ~he defendant said that ~as 

defendant's evidence that he and his wife told the plain~iffs to ~e~ove their 

chattels f~o~ the house. Even the defen~ant's evidence in ~e;ly ~o ~~estions 

by counsel fo~ the plaintiffs about t~e letter of 13 july 1992 fro= :~e 

plaintiffs to ~he defenGan~ cid not im~~ess me. 

should ha~e kno~n that the~laintiffs cha~~els Kere in ~he ~ay -: :he ~~ilde~s 

hired by the defendant. The evidence cf~r SchocnderKoe~j Kas tnat :he 

plaintiffs placed their chattels in a safe place when they left :he ~c~se. 

Even if the defencant's evidence is true, the nature of the cacage to ~he 

wa~erbed, Dutch d~esser and ironing boa~d together ~ith the fae: that parts 

of the ~ate~bed we~e found on the roof and pa~ts were found in the ho~se, and 

the bottom half of the Dutch dresser ~as found outside of the ho~se ~eing 

used as a bench by the builder~ and the to? half inside the house, an~ the 

ironing board was found in a pile of ti~~e~ outside of the ~ouse, elea~ly 

shotoJ' that ~he carnage t-las cc.used deli ~er·a :'e1y without any :,eal ef:"':!",~ ~o 

safeguard the p:aintiffs ctattels. Like~~se the unlocki~g and ~e=o~£l of 

tools from the plaintiffs tool boy. can ha~dly be explained on the basis that 

~he tool box \-ias in the way of the ~eco~struction work carr-iee Oi.!t :,y the 

builders. 

In all, I accept the evidence for the plaintiffs. I also do not accept 

the defendant's evidence about him and his wife telling the plaintiffs o~ 

th~ee SB?arate occasions to remove their chattels from the Vaoala house. 

It is a gratuitous t'allrrent and fXlt a bai.1.IIe:1t fc=' reward or valuable conside"ati:r.. A.'1d the kind 
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defined in 2 Fal..stxry's L.a1..'S of Ehgla."X1. 4th 00., p3.!"a 15CS wnere it says 

"Bailment by deposit may be defined as a bailment of a 

"chattel, to be ke~t fo~ ~h~ bailo~ g~atuitously, and 

"~~tu~ned u~on demand. This defi~ition is sufficient 

"for most purposes, and is complete, if it is under-

"objec~ of the bailme~t ~ay be that the bailee delive~s 

"over the chattel upon de~and fo~ a thi~d party, a~d 

"not to the actual bailc~ himself. This kin~ of 

"As the bailee is to receive no reward for his se~vices, 

"the~e can never be an executory contract of deposit, 

"for there can be no ac~ion upon an u~supported 

"agreement, and until ~here is actual delive~y and 

"acceptance of the subject matte~ of the t~ust, the~e 

"is no obligation on the bailee's pa~t to carry out 

"his p~omise. As soon, however, as the bailee actually 

"accepts the chattel, he becomes in some degree responsible 

"for it whilst it remains in his pcssession or under his 

"control, and is also boun~, upon demand, to redeliver 

"it to the true owne~ or his nominee, unless he has good 

"excuse in law for not doing so". 

!n this case, the plaintiffs by leaving their chattels in the house of 

the defendant after informing the defendant about it and the defendant agreed 
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or at least tacitly agreed, gave rise to the existence of a bailrne~~. The 

plaintiffs being the bailors and the defendant becoming tne bailee of those 

chattels. As there was no reward of any kind movin~ fro~ the p~ai~tif:s as 

bailors to the defenda~t as bailee or any mutual advantage accrui~g to both 

parties, t~is is clearly a b?ilment by a gratuitous deposi~ of cha~te:~. 

It is also clear tnat whe~ the plaintiffs left their chat~els in ~he ~~fendant!s 

case also accep: the existence of a bailment between the ;}.ain:iffs an~ the 

defendant. Where counsel part company from cne another ~s when the defendant 

says that the bailment was terminat~d when he a~d his v·~Q infcr~ed the 

plaintiffs to remove their chattels so that tne defendant Shou~d not be 

!iable as bai:ee for the damage subsequently caused to the ;~aintiffs chattels. 

I have already decided not to accept of the de~endant's evidence for 

the reasons already given. 

Fer the ?laintiffs t8 s~cceed tn their present clai2, :h~ defendant 

must have bee:;. guilty of negliger:ce as bailee. It is clear fro::: 2 Halst)ury's 

LaW' of England, 4th ed., para 1515 that the st.andard of care re:;uil~ej of a 

gratuitous bailee is that de~anded by the cir-cumst.anc~s of ~a~h casso !h~s 

in the case of a gratuitous bailee the ceasure of care that is required is as 

a rule the degree of care which men of common prudence generally exercise 

about their own affairs. The fact that a chattel W'as lost or injured whilst 

in the possession of the bailee raises prima facie a presumption of ne~ligence 

against him, but the bailee may rebut that presumption by proving W'ith 

evidence that he W'as not to blame for the loss or injury, even if he is 

unable to shoW' hoW' it happened. 

Applying these prinCiples from 2 Halsbury's Laws of England, 4th ed., 

to this case, the fact that W'h'9n the plaintiffs as bailors came to claim their 
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pri~a facie a presumption of negligence against the defendant as bailee. l am 

satisfied the defendant has no~ rebutted that prima facie presu~ption. 
.,... 
.L!1e 

I=a~age to the chattels v:as caused by :'he builders hired by the cefe~c.a.:1t. 

7here is no evidence whatever t~at the defendant took any care of t~e 

~o instructions we~e given by the defendant to the ~~i:~ers 

take care of t~e plaintiffs c~a~tels or net ~o use the chattels ~cr L~= 

p~r;cse o~ their work. The c~a~~21s seemei ~o have been aban~c~e~ ~: ~~e 

mercy of the b~ilders. 

all times, he ~id visit the ho~se during lunch hours and after work. ~e c~uld 

not have failed to see that the ;laintiffs chattels were at risk from the 

He also could not have failed waterbe~ was damaged 

ant parts put in a heap on the reef, and that the bottom half of t~e 

crasser was being used as a benc~ outside of the house by his builders. 

For the defendant to say that the chattels were damaged by the builders and 

t.he~efore he takes no !"espons=-:~:ity is immate!"'ial, as h~ was in ~ssessic:: of 

:~8se chattels as bailee and t~erefore he is liaJ~e in neglige~~e fer a~y 

Jrea~h of the s~andard of care cf hiT as bailee in 

of :::is case : see for instance BloU-Tlt v The r:ar Office [1953J 1 HI ER 1071. 

:t is quite clear to me from the circums:ances of this case t~at the defendant 

took no care whatsoever of the ~!aintiffs che:tels. 

The wate!"bed, Dutch dresser and i!"oning board were so bac:!y da!::age:i 

that they are beyond repair. There is no dispute as to the re~la~ement costs 

of those chattels furnished by the plaintiffs but I think so~e deduction should 

be cace for the damaged chattels which the plaintiffs are entitled to. have. 

I will allow a reduction of $40C. As for the missing tools, : will allow the 

full amO~Tlt claimed by the plai,-:iffs. 
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$4,676.17 which is the balance of the amou~t claimed less $400. I will also 

allow to the plaintiffs the costs'of return airfares from Tonga for 

Mr Schoonderwoerd to come and give evidence in this case. Costs are also 

awarded to the plaintiffs to be fixed by the Registrar plus any d:sbursements. 

7"/1-1d7~~ .............. . ,r ........ . ' ..... .. 

CHIEF JUS'I'ICE 
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