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JUDGMENT OF SAPOLU, CJ 

Initially the present applicant moved to strike out certain paragraphs 

of the present respondent's statement of defence on certain specified grounds. 

The Court made a judgment on that motion on 22 July 1994. In that judgment 

the Court ordered, inter alia, that the respondent file further and better 

particulars to show the relevance of paragraphs 29 to 35 and 39 of the state-

ment of de~ence. Counsel were also allowed to make submissions as to the 

propriety of raising in these proceedings the matters pleaded in paragraphs 

29 to 33 of the statement of defence. 
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Counsel for the respondent has filed a memorandum pursuant to the 

judgment of Court of 22 July 1994. I will now deal with the points raised in 

that memorandum. The first point is that the dispute or disputes which are 

the subject of the prese~t proceedings must be dealt with under the Rules of 

Conc':'liatio:1 and Arbi:'ra:=-J:1 0: :ne Ir::.ernational Chambe~ ~f Cc:n!ne~ce as 

provided under the six ~a~agement and operational agree~e~:s e~:erej into 

: must say 

this pci~~ raised by the ~esponje~t. 7~e issue here ~aa de2:: 

with by the Court when t9a:ing with the respondent's earlier motio~ to strike 

out the statement of claim. In the judgment delivered by the Court on 

17 February 1994 on the respondent's motion to strike out the statement of 

claim, it was pointed ou: that the lease of the twin otter aircraft was the 

subject of a lease agreeme"t separate from the six management and operational 

agreements alleged by the respondent. It is on that separate lease agreement 

that the applicant's action for unpaid rent and so on is based. The lease 

agreement also contemplates court action being taken for non-observance or 

non-performance of any condition or covenant in the lease agreement. For 

these same reasons, I do not accept the second point raised in counsel's 

memorandum that the use o! the twin otter aircraft which is the subject of 

the applicant's action must be governed under the six management and opera-

tional agreements. I must reiterate here what was in effect said in my 

judgment delivered on 17 February 1994 that the six management and operations 

agreement do not govern the lease of the twin otter aircraft which was the 

subject of a separate lease agreement. 

As to the next question raised in counsel's memorandum, that the six 

management and operations agreement take precedence over the twin otter lease 

agreementi I see no subs:ance in this. I must also point out that not only 

is the lease agreement subsequent in time to the six management and operations 

agreement and deal with a separate matter, there is also no provision in the 
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lease ~~~~e~ent ~h~t it is to be 5~bject to the six manage~~~~ 3~~ 0pe~~tion~ 

agreement. Likewise, there is no prOVision in the six manageme::: and opera~ 

tions agreements that they are to prevail or take precedence ove~ the lease 

agreeme;;: for the twin otter ai~craft in any particular set of c!~cumstances. 

~~e final point raised by the ~espondent in counsel's ~e~:~andum is 

this. :f ~he lease agree~ent is held to ~e valid, then the re3;:~:ent has 

every r~g~t to raise a co~nterclaim. ~o~ever the ~ssues ~~~:~ ~~:: ~e raise: 

in that counterclaim are all governed by the six managemen: a~: :;erations 

agreeme;;:s and therefore must themselves be determined under :he ~ules of 

Conciliation and Arbitration of the International Chamber of Commerce as 

providec under the six agreements. I cannot accep:' :'hat the respondent is 

under obligati6n to file a counte~claim on issues a~ising u;;der the six 

management and operations agreements to the applicant's action under the 

lease agreement. If the real situation is as portrayed by the respondent, 

then the applicant may proceed with its· present action by way of Court action 

and the respondent to proceed with its "counterclaim" by way o:~ arbitration. 

But I do not think the proposed counterclaim should prevent the·applicant 

from proceeding with its action under the lease agreement. 

In all then, I find paragraphs 29 to 35 of the statement of defence as 

having no relevance to the present proceedings and they are therefore struck 

out. In the circumstances of this case, I leave paragraph 39 alone in case 

the defendant may have other matters with which to support a defence of 

estopple. 

. .-;:.~~. T.~. 
CHIEF JUSTICE 
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