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,.l,.t the commence:::ent. of these proceedin,~s, :Ir En+ri for the 

second respondent has made a preliminary submission, namely, that 

I 

the applicat.ion for a dp.clarator·y jud,t!;meflt in this ('lise is inappr-o-

priatp because the proceedings invol\'e mixed questions lof fact and 

He l',:,lit~s for that submi;-;sj(,rJ ,)0 the de(;lSiunin Van Kessel 

v Human Rights Commission [1986J 1 NZLH 628. 

~ow before I come to that decision, the quesLion 0 the appro-

pria::.enes!:i (;1' c::.her"'isf-; of an application for a Ideclaratory 

judgment under the New Zealand Declaratory Judgments ~ct 1908 was 

discussed by McCarthy P in the case of New Zealand Insurance Co Ltd 

v Prudential Assurance Co Ltd [1976] INZLR 84. At 85, 

His Honour said : 

"The Court \,;ill not answer purely abstract questJons in 
"anticipation of an actual controversy. It \..;ill not deal 
"Hi th mixed questions of fact and ISh'. The proc dure is 
.. des i gned to pro\" i de a speedy and inexpens i 've me hod of 
,. obtaini ng a j udic ial in terpret.a t i on where the matter in 
"di sput'e cannot conveni ent l;y be brought before tl~e court 
"in its ordinary juri!:idiction and where a declar<itory 
"judgment ",ould be appropriate ['elief. But the !rOCedUre 
"should not be adopted where the party who insti utes them 
"can without real difficulty have the matter in ispute 
"disposed of in an ordinary action". 

That passage from the Court of Appeal decision was Jdopted with 

approval by the New Zealand High Court in the case of Van Kessel v 

submission. 

in support of his 

I 

Huma.n Rights Commission cited by Mr Enari 
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I 

I must say that this point' ~as adverted to bt this court in 

its recent judgment in the case of Leota Leuluaialii Ituau Ale v 

Afamasaga Fatu Valli, an unreported jud.gment 

Court on the 29th of .June this .n:i-tr. :\t P:{PJ~ (:l 

de 11 i \' ere d b ;-" . his 

or Ithat juci,~:nent I 

said : 

"The question in dispute whether the respondent did or 
"did not terminate the appli(;ant's pitr! IF:i!ilent.ac,Y seat 
"is a quest ion of pure fact. In general, the Courts 
"are disinclined to make declarations or: I='ure' quesc:icns 
" 0 f fa c t, e 5 p e cia 11~" \, her e the fa c t 5 0 r 2. cas 2 a r' e 1. ,1 

"dispute". 

I then referred in that judgment to the authoriLies cited by 

Mr Enari, namely, Kessel v Human Rights Commission and New Zealand 

Insurance Co Ltd v Prudential Assurance Co Ltd as well as other 

authorities. 

It appears to me that the declaratory judgment sought by the 

applicant in this case relates 

contested by the respondents. 

I have stated, it is clear 

declaratory judgment is not 

to factual issues WhjCh are strongly 

And from the New Zealand authorities 

that in such a 

the appropriate 

situation, 

+lief and 

the 

the 

originating summons in those cases were struck out. 

Looking at this case, the first declaratory judgment is 

sought to decla~e the applicant as the sole heir of Samau Upuse 

through Utulaina his daughter in accordance with thl Samoan custom. 
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There is no doubt in my mind t.nat factual issues are in\'olved in 

that question. And it may be disputed on the facts whe~her the 

applicant was adopted in accordance with the Samoan custom, and, if 

so, h·hethere he or she caf! b,~ dt"scribed ab an heir· of he Oi,net' of 

the estate. Then there is also an upplication for aldeClaration 

that the second respondent has no beneficial interest in the estate 

of Samau lJpuse; it is clear to me that that applicatior h'ould also 

involve disputed questions of fact and not merely questions of law 

( if any). 

I refer also to section 4 of the Western Samoa Declaratory 

Judgments Act. I have perused that section during the short 

adjournment taken by the Court and it is my clear view that that 

provision does not assist the applicant either. So eventhough the 

second respondent has raised a preliminary submission or the first 

time before the commencement of this case, plicant, as 

his counsel says, has been caught by surprise, I have come to the 

view that the submission must succeed, considering the authorities 

that I have referred to as well as the wording of section 4 of the 

Declaratory Judgments Act 1988. 

The application is therefore struck out. Costs a e awarded to 

the second respondent in the sum of $200 . 

. -r.~ ; ~. ;J, ;/.~ •••••• 
CHIEF JUSTICE 
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