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IN THE SUPREME COURT OF WESTERN SAMOA

HELD AT APIA

C.P. 2u4/93

BETWEEN: FRED PETERSEN and LUCIA
PETERSEN of Apia, Fisherman

Plaintiffs

& N D: TUIGAMALA SUA FEUU <7 Vziloa,
Faleszta, Direcicr znZ WEST END
CONTRACTOR also xnown as

porated company nav:
regiscered office
Defendants
Counsel: T. Malifa for pleintiffs
C.J. Nelson for defendants
ADDENDUM
As incdicated in my judgment delivered on 6 May 1994, an addendum will

be added on the quantum of damages in this case when the parties nzve adduced

evidence on that issue.

In dealing with that issue, it must be made clear that the claim for
damages in this case is restricted to the value of the plaintiff's alia boat
which was converted by the defendant. The plaintiff's evidence was that when
the boat was gifted to him by his cousins, the previous owners, it was very
old. He says it was a wreck. There is no evidence as to the value of the.
boat in that condition, but the plaintiff did make repairs worth $4,000 to
the boat. That was in 1983. Acocrding to the evidence of the boatbuilder who

used to do repairs to the plaintiff's boat, the last time he did repairs to the
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boat was towards the end of 1992; and his estimated value of the aluminium

hull alone of the boat at that time was $6,800.

The evidence by the plaintiff zlso shows that at the time his boat was
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The evidence for the defendant on this issue came from thes ownesr ¢
bcat bullding operation which in;luded the building of alia boats. His
estimated value of the plaintiff's boat in the condition it was in on the
shoreline infront of the Margaritas Nite Club was $3,000 to §4,000. He based
that estimated value on the value of a similar but undamaged alia hozt, which

he szys'was sitting near the seawall infront of the HRPP building at Mulinuu,

and which they had been trying to sell for some time at $5,000.

The evidence is not without some difficulty, not the least because of
its conflicting nature. Howeve& if the maxim restitutio in integrum is to
be applied as a genergl principile wﬁich would mean that such monetary compen-
sation should be awarded as will put the plaintiff into the positionrhe would
have been in if the tort had not been committed, then that will facilitate the
assessment of the quantum of damages in this case. Some arbitrary element
‘will, however, s:till be inevitable because cof the nature of the evidence on

the present issue.



In the first place the plaintiff spent $4,000 o

when it was first gifted to him as an old boat and wrec

twin zluminium hull alia bozt. There is no evidence z

condition but I am satisfied that it was not totally v
had scme value given that it was aluminium and was sut
ccat again by the plaintifif Zcor about three(3) vears .
czfendant. I will assess tnz:t valus 2t £1,200.

I have zlso considersZ the gquestion of depreciz
the bozt by the plaintiff beziween 1989 and when it wzas
storm on 30 January 1993. The evidence as to-=the uss
coscure so thzt it is difficult tc be absolutely confi

amount to be zllowed for depreciation. However t{here
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evidence the boat was not lying idle but used by

balancing the question of depreciation is the evidence
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depreciation up to the time the boat was wash

As for the damage to the shelter and the bow and the g
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Now there is no evidence whether the plaintiff wants to have the

remains of his boat returned to him.

I assumed he does not; but if the

concrary 1s the case, then counsel for the plaintiff is to advise the Court

and there will be some deduciion

value of the remzins of the bczt to be returned to the

from the award of damages for the

scrap
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In all then, judgment is given for the plaintiff in the sum of $4,400

plus costs to be fixed by the Registrar.

......................

CHIEF JUSTICE
15.9.1994
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