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IN THE SUPREME COURT CF WESTERN SAMCA

HELD AT APIA

IN THE MATTER

HISC 14051

Counsel: T. Malifa for Applicant

P. Merecdith for Respondent
Hearing: 17¢h May 1964
Decision: 2Ltn May 19%4

Applicant

ANNA ELAINE ASOLEAGA
MELEISEA < £ziz, Zank

—~-

 oris

(S

Respondent

DECISION OF SAPOLU,

CJ

On 17 May 1994, the Court heard the present 2

plication anc decided

to strike our the application with costs of $300 awarded to the respondent.

Counsel for the applicant pointed out that the issues involved in this case

are novel issues as far as Western Samoan law is concerned. I told counsel

-

that I will prepare a written decision with reasons and give it to counsel

in due course. That written decision is now given.

The present application is brought under section 37 of the Divorce

and Matrimonial Causes Ordinance 1961 and section 62 of the Mzintenance and
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claimed

Affiliation Act 1967 seekinz recognition of a decree of divorce/to have

been obtained by the applicant from the Family Court, First Circuit of the
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Staete of Hawaii, United Stzt=s of Lmerica, as well as resgistratior
child support maintenance crizsr obtained by the applicant from the szme

n"ld trmmArt madms s
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The evidence plzced zzfcre the Court was in the form of perscnzl
OO0 Smard & PREIR - - e - PRSP B < Arms a
affidavits (with annsxures; =y the partles who were married in iriz on
2 P Ay 10 ! - PR 23 ~ 3 2 2 ~aa £2 .
13 December 1%8L. They havs <wo chilédren from their marrizgs. The first

the applicant left for Hawzi:i under an exchange visiter program to undsrtake
post-graduate studies for & mzster's degree in horticulturé. ';n July 1891,
he was joined in Hawaii by the respeondent and their chilcdren. Howsver 1

rned out that the applicani's student zllowance was inadeguate to mzintain
and upkeep his family and st <ize respondent and the children returnsd to
Samoa while the applicant ccntinued with his studies in Hawaii. In Marct
and July 1?92 the applicant czme to Samoa to visit and see the respondent
and their children and then rsturned to his studies in Hawaii. He was

0 pay another visi: for Christmas in December 1882 but failed
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Then accerding to thes respondent she was shocked when she received
a phone czll on New Years Zve 12%2 from the applicant and he suggested to

=

Zivorce him as he wanted to remarry. She refused
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her to fiie 2 petition
as she and the applicant hacd nsver separated and the only purpose for the

applicant being in Hawaii was for his post-graduate studies in horticulture.
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Then about 13 May 1993, the respondent received througn the mzil z complaint
fer divorce which the applicant appears to have filed in the Family Court,

First Circuit of the State of Hawaii, United States of Lmerica, on 25 Azril

Amalime D e A -1~ - Al a2 ~° - - ~ = v X - - -
recelipt of The complaint which she Zid by sending a wrizisn answsr oo

.
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13 May 1993 Ty courier to the chief clerk of the Family Cours, Tirss
2 s £ - b S Dacvma s < e Qb m b Pal 2 PP _—mam e “
Circuit of the State of Hawaii, United States of Americz znd o the attorney

for the appliicant.

In the respondent's writien answer she oppossd thz ccmplzint for

o1

pplicant had not irretrievably trokan down.
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cant was on.y in Hawaii since 9 Janaury 1881 for

She says that the zappl

pcst-graduate studies under an exchange visitor program, that she and her

< N K cem d 3 T co - ~ - -
children had Jjoined the applicant in EHawaii in July 1¢%1 2ut hal.to return
b [ b s = - - b - - - - <
¢C Samda as the applicant's student's zllowance could ncT sugzert tnem in

Cihwms

and their children and was expected tc pay a visit again for Christimas
1¢¢2. She also opposed the complaint for divorce on the ground that she
and the applicant had never been separazted. Mr Meredith, counsel for the
respondent told the Court during the hearing that the respondent never
received a2 reply to her written answer so that she did not even know when
when the Court in Hawaii would hear the case. So the respondent did nét
know the hearing date and could not have been present at the proceecings

@
he true position, one would have

nad wanted to do so. If this
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expected that when the respondent filed an opposition to the complzint
for divorce, the principles of natural justice would have reguired that the

respondent should have been informed of the date of hearing so that she
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could appear or be representei i1f she wished. It should, however, b
mentioned that there is no =vidence before this Court as to the prccedure

fcr dealing with a complaint fcr diverce in the State o

Frznsden, the bisheop of ths ITrurch of Jesus Christ of Lztiser Dazy fzints for
tne Laie Fifth Ward in Hawzll szying that nhe married {ne applicant znd one
Rcxanne Robinson on 25 Juns “::3 in Kailuaz, Hawaii. This faxed letter is
adiressed to one of the parinsrs for ths law firm acting for the respondent
and is signed by Rex Fransdsn. The document produced by the applicant as

3} 3 ~ - < -~ .. ne &~ ) < 4 . o -} <<
1 decree granting civorce zncws that thne czte of hearing of the clvorce

gust 19¢:. This document produced as the divorce decree

m
n
n
Ul
=
o

complaint w

ca’ls for ccmment.

It says a hearing was zzld before a Judge but counsel for tihs

respondent says the respondent was not informed of a date ¢f hearing so

that she could not have attenisZ the hearing and present her side of the
case if she had wanted to or zrrange for legel representation. I am not
at all casting any reflection on the presiding Judge as it is not clesar who

was responsible for informing the respondent as to the date of hearing.

b3

There is alsc no evidence befcre this Court as to the procedure for dealing
with a complaint for divorce under the laws of the State of Hawaii where a
respondent who resides overseas has opposed a complaint for divorce. This

ecree is effective after it is signed

Q.

document then says that the divorce

and filed. And it appears frox the third page of the document that the
okt pag

applicant signed above his printed name with the date of 25 August 1993

b

and his attorney also signec acproving the form of the document. Then 1t

also appears that someone sizned above the respondent's printed name without

-4
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a date, and e 1s also no signature by an attornsy for the responcdent.
It is clear from the ev nce that tne respondent i< nct sign thlis Zivorce

decree tut counsel for the zapplicant says the Judge who heard the divorce

a3 - - ] i - 3 : - - e mme T
complaint signed zbove the respondent's printed name. I must say thet I
£3 3 - Y b < - - S ~= A A . - <
find 2 believe without proper evicsnc nzt any rssponsible
Court will =lzn the nzme of the presicing Judzs in 2 Zivorcs Zscrzs zfovs
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appears twice in the civorce dedPfes:r There 1s a sezl teside the nazme of
.
. - . *
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tne Judge wnere iU appears on the third page of the Jscres Zut 1T 1s 10T an
b2l ~d. an~n~T - -~< b = Va3 11 A -
infermative 322l 2s the seal contains conly the word "szzl" znd noithing
] b ks e - - a-d } - T FAas oA § - P
else. There 1s no signature accompanying the seal. == tha: as it mzy,

effective until it is signed and only the applicant, znd not ths respondent

e 3 - 3 3 - 3 N 2 == a1 _—~— e, T o 3
nas signed, cthe divorce decree must on 10s own terms Tz legalliy Lneffective.

Counsel for the aprlicant also produced two frash documentis to the
Court during the hearing of this application. The first document appears
Lo be a copy of a fax from the attorney who acted fcr the aprlicant in
Hawzii and is dated 17 May 1904 and addressed to Mr Malifa. The fax is

quoted hereunder.

MEMORANDUM

: " Mr Mzl:ifz
: Jean Mzliz Orque-lLee, Esg
: Meleisez

Hawzii is a no-fault cdivorce stzte and as long as the 3-month
jurisdiction requirement is met, anyone can obtain a divorce.
Domicile was met by Siaosi having lived here 3 months or more
continuously prior to filing for divorce. Anna was served by
registered mail, return receipt requested this was sufficient
"service" under the Hawaii law (copy enclosed), therefore is
sufficient "notice™ to Anna. The fact that Anna filed "an
answer™ to the divorce shows that sh received notice of the
Complaint being filed.



The initials above Anna's name in the Divorce Decree filed
9/9/93 is Judge John C Bryant, Jr (his initials), and was
put there by the Court. Anna was notified of the hezaring
(copy of transmittzl =nclosed) sst for 8/25/93 at 9.3Czm;
a relative called my office confirming the hearing. :innz
was not represented ctut divorce was granted nonetheless.

oal 2N T - e A -~y - =2 ) 3 - & ~ N b
This Tax says that the applicant szatisfied the reguirements Ior comicllie
oricr to filing divorce prozzsdings in Hawaeill having lived In zZzwzll Tor 2
~mr Sy ~and ~NA LN - s 2 mAntAa T‘_ ~1T e~ oo Shae e ST A g
concLn “ous per>.20d CI ncco et} b onTnNs. 1o 2182 szys tTnzl gsulllclent
- 3 PP IR - T A 3 AR
service of the divorce procssiings under awaiian lzw (copy encloszi)
o - A - o - - LI 33 A < Ta=-=
was effected on the respondsnt. A copy of that Hawalian law In relatlon
e k3 4 - - S &~ m 2l bl v e - -
L0 service was not submifiteZ o this Court. Then follows tne stztemant

- - s ral S - o ~ - < S ~ n -

was notifiec cf the date ¢f rzaring of the divorce procesdings "(copy of

- - -l 3 - 1 - P [Py S -1 ol S - - 5 2 - -t
cransmittal snclosed)" and = relztive called the coffice of ths applicant's
CL . e o . . . e s

attorney to confirm the hearing. Here agein there i1s nc copy of the

aforsszid "transmittzl" submitied before this Court and nc mention is made

of the name of the respondent's relative who called in to the cffice of the

(D

applicant's attorney. This fzxed document is also unsigned, unsworn and

non-notarised.

The second fresh document produced by counsel for ths applicant
during the hearing cannot, in the absence of proper evidence before this
Court, be described as the relevant law of the State of Hawzil on the
question of "jurisdiction". There is a proper mode for proving foreign

|

law in domestic proceedings and I cannot without proper evidence accept

111



what counsel for the zpplicant says that this one leaf document represents

the relevant law of the State of Hawaii as to a Hawailzan Court's jurisdic-

tion when granting a divorce decree on the basis of deomicile. 1In the Tirst
place there is no mention in the unsigned fazxed memorandum dated 17 May

1964 zlrezcy referred to that this one leafl document represents the
relevant lzw of the Stzts of Hawaii on Zhe guestiorn < the lcurt's Jurlis-
diciicn to grant & Zlvircs Zecrse on ins ol Trers 1s zl:0
no mention ¢l the puztlicziion from which this one lsz=zlt documsnt was Tncio-
copiscd. In zll I 4o nct regard this document without croper evicsnce as

of domicile I should alisc mention that 1t is
not clear from this documesnt whether what It means 1z that "domiclle" znd
"physical presence" ars synonymous or cifferent concezis. It gives no
assistance as to the meaning of "domicile" as it applies in the law of the
State cf Eaweii for the purpose of divorce proceedings.

Faving said 21l <hazt, it must bs made clear thzi I am not szying or
suggesting that the evidence supplied by the epplicant is unirue. ItU may
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I turn now to the law which applies to this case. As already stated
counsel for the respondent told the Court that the issues involved in this

case are novel issues as far as Western Samoan law is concerned. That is

mest probably correct. L% least there is no reported decision by a2

[

& -

Western Samoa Court on the issues raised in this case. It is for thnat

reason that both counsel for the applicant and the respondent would welcome
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a written decision from the Ccurt in the case. For the same reason, I have

decided to give this written czcision.

Now section 37(1) of th2 Divorce and Matrimonial Causes QOrdinance
(inscfar as it is relevan

<~

as follows :

"37(1) Tne validity < any decrze or order or legislaiivs
"enactment for divercs or nullity of marriage made (whather
"pefore or after the ccommencement of this Ordinance) by 2
"Court or legislature < any country outside Western Szmoz,
"shall, oy virtue ¢f Tris secition, bes recognised in

+ "Western Samoa if -
"(a) That Court or lezgislazture has exercised jurisdiction -
" () In anv czse, on the basis of the domicile of
" one or tcth of the parties to the marriage
" in that country; or
" i In any case on the basis of the residence of
" one or bcth of the parties to the marriage
" in th zsunt T at the commencement of the

"o procesdings such party had been resident in
£ £ t least years; or

"(b) The decree or order or enactment is recognised as valid

" in the Courts of =z country in which at least one of the
" parties tc the marriazge is domiciled or is deemed by
" the law of that country to have been domiciled".

Section 37(2) then goes on to provide :

37{2) Nothing in tzis section shall affect the validity of
"any decree or order cr legislative enactment for divorce or
"nullity of marria cr of any dissolution of marriage other-
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that is, the zpplicant was domiciled in the State of Hawaii zt the material

~ar s e - 3 3 . “a 43
ground. This suggests that the diverce decree was granted in Hawzli on
“ [} L P AT . T =3 T3 mdypdte Lhm - bpmm=m crmsdaym Eia
che basis ¢f Zomicile. Counsel for the applicant thsn szys thzt undsr the
T me L eaa T as s -~ . ——e 31 - 2 A YA - . a
law of tne Zz=zte cof Zaweil no person mzy file a2 diverce complzin: unlasss ns
‘has masn ~~~" ~d TR 4w TAan Lo as mAnElrg mwniAan S~ Shagn ST .~ S sion
nas o oceen CC ~=-&C 1 R AVES? G2~ COLLS PrrlCr LU LIS LLlllE oL Sall
RN
cs2
YA - e e - - 2 3 -~ 3 -~ ~ - .2 ! 2, eea o~
complialnt zut six months domicile i1s rsguired befors =z Ziverce/ls mzds
M - - - < ~ - - -~ - - S~ - —~ -
abscliute. L3 I have already stated, I am not saying or suggesting that ‘
- Yol . -~ ~ 2 - o Ears - PR £ eman Came o
what counsel for the applicant submiis zs the relevant law of the State of
T mr s S 3 -~ - - - - 1A - 4 = Fal ~ PN |
nawail 13 untrue. It may very well be trus But the procf he nzs tlacsed

wés to recturn to Western Samoz at the end of his post-graduate studies.
Because of that admission by counsel for the applicant, counsel for the
respondent argued that under English commdn law the applicant coulcd not have
been domiciled in the State of Hawzii at all material times as he never

had any intention to reside there permznently or for an indefinite period

of time. His intention zll zlong was to return to Western Samoz at the end
of his post-graduate studies. Counsel for the respondent also argued that
the kind of comicile advanced by the applicant is known.to English common
law as domicile of choice. Such domicile requires not only residence in a
terri;ory vith a2 distinctive legzl system but also the intention tc reside

there permarnently. The word permanently in this context connotes an
y p
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Courts of cther States which make up the country calle

of 24 American Jurisprudence 21 Dismissal Di

d the Unitec Stzates

vorce and Separation

para 948. EZven though this criterion was not raised and no evidencs was
adduced to prove it, it is clezr that if the necessary evidancs yas
avzilable o sztisfy this Court that the =zzplicant was domiciled I éhe
Stzte of ZivzIrzcs degrsse is z valid one, This crizericn
crovidad 1502, zould nevs psan aeveliatls o Tns oazolicant.
Now 1f an applicant wnc seeks recognition of an ovsarseazs Civeircs
any one of the criterion provided in section 371
not expressly mentioned here), then that is the zni of his
inguliry, ne need not gc any further. zZut I1f the applicant cannot szzisfy
any of the criterion proviceZ in section 37(1), then he woulcd have tc
proceed further to consider whether his application comes within
section 37{2) which permits the appliceztion under Western Samoarn lzw cf
the commen izw principle of crivate internationel law as develcpeld in
Travers v Holley [1953] P 243; [1953] 2 411 E.R 794 znd Indyka v Indyka
£1969] 1 A.C 33; [1967] 2 A1l E.R 689.
The common law princizle which is szid to have been lzid cown In

Indyka's case is that the Ccur: will recognise an over
if the applicant shows that there is a "real and subst
etween himselfl and the country where the divorce decr

because

- v < - . S - B | - -e -~ <
extent the Indyka princizls Iz =still zpzliceble in Eng
- < - - * - - Tas T - . ~
but 1t is clear to me thzt the New Zezlznd Courts are
- \ & . -md Tal = A -
section 82(2) cf the Matrimenizl Proceedings Act 1963
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8 Halsburys Laws of England, 4th ed., para 487.
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