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IN THE SUPREME COURT OF ~'ESTERN SAI'10A 

HELD AT APIA 

MIse 14051 

IN THE MATTER of The Divorce a:1d 

BETWEEN: 

AND: 

Counsel: T. Malifa for Applicant 
? Merecith for Respondent 

Hearing: 17th !'1ay 1994 

Decision: 24th !v1ay 1994 

DECISION OF SAPOLU, CJ 

~a~rimonial Ca~s~s 

Grdinance 1361 a:1~ :he 

SIAOSI MELEISEA o:~ _:":~e~a, 

Aoplicant 

ANNA ELAntE ASOLEAGA 
MEL ElSEA ~~ A~:~~ 3cnk 

Respondent 

On 17 May 1994, the Court heard the present a~plication an~ decided 

to strike our the application with costs of $300 awarded to the respondent. 

Co~nsel for the applicant pointed out that the issues involved in this case 

are novel issues as far as Western Samoan law is concerned. I told counsel 

that I will pr-epare a written decision with reasons and give it to counsel 

in due course. That written decision is now given. 

The present application is brought under section 37 of the Divorce 

- and Matrimonial Causes Ordinance- 1961 and section 62 of the Maintenance and 

.... ,- --
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clair.;ed 
Affiliation Act 1967 seeki;;g recognition of a decree of civorce/to have 

been obtained by the applica~~ from the Family Court, First Circuit of the 

State of Hawaii, United Sta~es of America, as well as registration of a 

child s~~?ort maintenance crter obtained by the applicant from the sa=e 

Court. ?~e application for registration of the child s~??ort ma~~~e~a~ce 

order ~as a~a;;doned at t~e ~ear~~g of this application S~ the Co~rt ~i:l 

The evidence ;:::'a.cec the Court was in the fo~m of '"".0""(';.1""1""':": r· ...... • -- .. --

affidavits (with annexures) ~y the parties who were married in Apia on 

13 Decem~er 1984. They ha7e t~o children from their marr~age. 1~e first 

child was born in 1985 and ~~e second child in 1989. I;; Jan~ary 1991, 

the applicant left for Hawai~ under an exchange visitor program to undertake 

post-graduate studies for a =aster's degree in horticulture. In J~ly 1991, 

he was joined in Hawaii by ~he respondent and their chilcren. However it 

turned out that the applica~t!s student allowance was inade~uate to maintain 

and upkeep his family and s= ~he respondent and the children returned ~o 

Samoa while the applicant con~inued with his studies in ~awaii. In ~arch 

and July 1992 the applicant came to Samoa to visit and see the respondent 

and thei!" children and then retu!"ned to his studies in Ha .. aii. He .. as 

expectec to pay another visi~ fo!" Ch!"is~mas in December 1992 but failed 

to do so. 

Then according to the !"espondent she was shocked when she received 

a phone call on New Years Eve 1992 from the applicant and he suggested to 

her to file a petition to civ=rce him as he wanted to rema!"ry. She refused 

as she ~~d the applicant hac ~ever separa~ed and the only purpose for the 

applicant being in Hawaii was for his post-graduate studies in horticulture. 
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Then about 13 May 1993, the respondent received through the mail a complaint 

for divorce which the applicant appears to have filed in the family Court, 

First Circuit of the State of Hawaii, Unite~ States of America, O~ 25 A~ril 

1993. The ground for divorce alleged in the complaint was that the 

a~~licantfs =arriage to the respondent had irretrievably broken 

".- - ............ 
rI._ "" • ..:._ •• 

,...., ... ..... -
.....,' .. ,,; ...... ..-. 

Circ~it of the State of ~a~aii, United States of America a~~ to the attorney 

In the respondent!s writte~ answer she opposed :he cc=;_a~~: for 

divorce as her marriage to the applicant had not irretrievably ~roken cown. 

She says that the applicant was only in Hawaii since 9 Janaury 1991 for 

pCS:-5radua~e stUdies unde~ an excha~ge visitor progra~, ~h~t s~e a~d he~ 

children had joined the applicant in Ha~aii in July 1991 j~: ha~:c return 

to Samoa as the applicant!s stude~tfs allowance could ne: s~;pcr: them in 

that in March and July 1992 the applicant :--espondent 

and their children and was expected to pay a visit agaln for Christmas 

1992. She also opposed the complaint for divorce on the ground that she 

and the applicant had never been separated. Mr Meredith, counsel for the 

respondent told the Court during the hearing that the respondent never 

received a reply to her written answer so that she did not even k~ow when 

whe~ the Cou~t in Hawaii would hea~ the case. So the respondent did not 

kno~ the hea~ing date and could not have been present at the proceedings 

if she had wanted to do so. If this is the true position, one would have 

expected that when the respondent filed an opposition to the complaint 

for divorce, the principles of natural justice would have required that the 

respondent ~ have been informed of the date of hearing so that she 



I, 
_o·t-

co~ld appear or be represen~e~ if she ~ished. It should, however, be 

mentioned that there is no e~i~ence before this Court as to the prooedure 

for dealing with a complaint fer divorce in the State of Ha~aii. 

The res~onde~t also :r~~~ced a co~y of a faxed letter from ~ne Rex 

Roxanne Ro:i~son en 25 Jur,e "::3 in 

ad~ressed to one of the for 

an~ is signed by Rex Fransden. 

t/'- : ., ~, .... 
~,"Q. ... _ "",a, , !-iawaii. 

the 1 a 'it! firm ac:',ing the ~es;>onde~t 

documen:' produced ~y the applicant as 

the decree granting divorce s~:~s that the date of hearing of the ~ivorce 

complaint was 25 August 1993. :his document produced as the divorce decree 

calls for ccmment. 

It says a hearing ~as ~e:d before a Judge but counsel for the 

respondent says the responde:-:: ","as not i!1formed of a date of hearir.gso 

that she could not have atten~e= the hearing and present her side of ~he 

case if she had wanted to or arrange for legal representation. l am not 

at all casting any reflection on the presiding Judge as it is not clear who 

was responsible for informing ~he respondent as to the date of hearing. 

There is also no evidence before this Court as to the procedure for dealing 

with a complaint for divorce ~~der the laws of the State of Hawaii where a 

respondent who resides overseas has opposed a complaint for divorce. This 

document then says that the divorce decree is effective after it is signed 

L~d filed. And it appears fro= the third page of the document that the 

applicant Signed above his pri~ted name with the date of 25 August 1993 

and his attorney also signed approving the form of the document. Then it 

also appears that someone signed above the respondent's printed name without 
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a date, and there is also no signature by an attorney for the respondent. 

It i~ clear from the evidence that the respondent ~i~ net sign t~is ~ivorce 

decree but counsel for the applicant says the Judge ~~o heard the ~ivorce 

complaint signed above the respondent's printed name. I must say that I 

find it ~ost difficu:: :) believe without proper evid~nce that any responsible 

t.r:e . . -. ::: e :'::-: ::.~.;.:... e :ge of 

tha~ party .. 
." .• # •• 

appears t.he c:'Yo!"'ce d:eti'~e: There is a sea: ~eside t~e name of 
.... :..' .. 

infor~ative seal as :he seal con':a.i~s o:-:ly the wor~ 

else. There is no signature acco~~anying the seal. ~e tha: as i: ~ay, 

counsel for the respondent submits that as the divcrc~ decree is not to be 

effective until is signed and only the applicant, and not the respondent 

has signed, ~he divor~e decree :..ts own terrr:.s ~e lega::y ineffective. 

I will come back to t~~s submission ~~ the co~rse ::::'5 

Counsel for the applicant also produced two fresh documents to the 

Court during the hearing of this application. The first document appears 

to be a copy of a fax from the attorney who acted 

Hawaii and is dated 17 May 1994 and addressed to Mr Malifa. The fax is 

quoted hereunder. 

r-r!EMORANDUM 

TO: Mr Malifa 
FR: Jean ~~lia Orque-Lee, Esq 
HE: Meleisea 

Hawaii is a no-fault divorce state and as lor.g as the 3-month 
jurisdiction requirement is met, anyone can obtain a divorce. 
Domicile was met by Siaosi having lived here 3 months or more 
continuously prior to filing for divorce. Anna was served by 
registered mail, return receipt requested this w~s sufficient 
"service" under the Hawaii law (copy enclosed), therefore is 
suffiCient "notice" to Anna. The fact that Anna filed "an 
answer" to the divorce shows that sh receiv~d notice of the 
Comolaint bein~ filed. 

.4 .~ _ ... 
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The initials above A~~a's name in the Divorce Dec~ee filed 
9/9/93 is Judge John C Bryant, Jr (his initials), and was 
put there by the Court. Anna was notified of the hearing 
(copy of transmittal ~nclosed) set for 8/25/93 at 9.38a~; 
a relative called ~y o~fice confir~ing the hearing. ~nna 

was no~ represented b~~ divorce was granted nonetheless. 

sa:.'s ~:-:at the 
. . ... 
C:C':'::2:..~e 

~as effected O~ the respon~e~~. A co~y of that Hawaiian law in rela~icn 

to service was not sub~i:te~ ~~ t~is Court. Then follows t~e state=ent 

which says tha~ the initials -~ the divorce decree above the res~ondent's 

printed name are those of :h~ presiding Judge. As al~eady stated, ! find 

it most difficult in the abse~ce of proper evidence that any ~esponsible 

Court would do such a thing. 
.. \-'1- .... 
\" ... J.c::.,", 

Then there is the statement/the respondent 

was notified of the date of hearing of the divorce proceedings "(copy of 

:rans=ittal enclosed)" and a relative called the office o~ :~e applicant's 

attorney to confirm the hearing. Here again there is no co~y of the 

aforesaid "transmittal" sub=itted before this Court and no cention is made 

of the name of the respondent's relative who called in to the office of the 

applicant's attorney. This faxed document is also unsigned, ~nsworn and 

non-notarised. 

The second fresh document produced by counsel for the applicant 

during the hearing cannot, i~ the absence of proper evidence ~efore this 

Court, be described as the relevant law of the State of Ha~a:: on the 

question of "jurisdiction". :here is a proper mode for proving foreign 

law in domestic proceedings and I cannot without proper evidence accept 

111. 
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what counsel for the applicant says that this one lea~ document ~ep~esents 

the relevant law of the State of Hawaii as to a Hawaiian Cou~t's juris~ic-

tion when granting a ~ivorce decree on the basis of do=icile. In the first 

place there is no mention in the unsigned faxed memorandum dated 17 ~ay 

1994 a~reaty referre~ to that this one leaf ~ocument represents the 

r." ....... - ............ .................... - -' .. 

no mention of the p~~~ica:ion f~om which this one leaf: dcc~~en: ~as ;~c:o-

copied. In all I do ne: regard this document witho~: proper e~idence as 

sufficient proof of the relevant law of the State of ~awaii on the ~uestion 

of domicile as applica~le to this case. I should als~ ~ention tha~ 

r:1eans !1 ,,:. ........... .: .... .: -: ,:)!~ . ....;, -,'~,~- '-"- --

f'physica2. prese~cen 2.!"'~ S:l:lO:1ymous o!"" G~f'fere!'1~ con~e;::s. It gi. .... :-es :10 

assistance as to the meaning of "domicile" as it applies in the law of the 

State of Hawaii for the purpose of divorce proceedings. 

:::ade clear 

suggesting the supplied by the applica::t is may 

very well be ~rue. \~lha:. concerns this Court is the :::"l'sufficient coge!1cy 

or probative force of the applicant's evidence to satisfy this Court on the 

required standard of proof that the application shoul~ be gran~e~. 

I turn now to the law which applies to this case. As already stated 

counsel for the responder.~ told the Cour~ that the issues involved in this 

case are novel issues as far as Western Samoan law is concerned. That is 

most probably least there is no reported decision by a 

Western Samoa Court on the issues raised in this case. It is fo!'" that 

reason that both counsel for the applicant and the respondent would welcome 
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a written decision from the Cc~~t in the case. For the same reason, I have 

decided to give this writ~en cecision. 

Now section 37(1) of tte Divorce and Matrimonial Causes Ordinance 

(~nso:ar as it is releva~t an~ cou~d je ap~licable to this case) provides 

as [0110\·:s : 

"37 ( 1 ) V2.1idi~y decroee or order 
~ ... . 
_eg::,s':'c:':'''''8 

Ttenac:':r.er::. for c.i VO:'8: :!"" nt.:.lli ty of r.:ar!"'iage r::a::e (~~·:-~e::--.. e!"' 
"before o!'" af:'e:, the 8':::::nencement of :'his Or c.i!12.!'1Ce ) by a 
HCourt o!'"' 2.egislatt1re :: .. any country outside v,Tes : e:"!1 S2.r:1oa, 
"shall, by virtue of :~i~ section, be ~ecognisec in 
"Western Samoa if -

lI(a) Tha'::, Cour: or le§;islature has exercised jur:'-sc.ictio~ -

" 
II 

11 

II 

II 

" 
II 

II 

" 
II 

It 

" 

II 

" 

C:.:U 

(Ei) 
Ci v) 
(v) 
(vi) 

In any case, on the basis of the do~ici1e of 
one or ~c:h of the par'::,ies to the marriage 
in t~a: c~untry; or 

In any case on the basis of the residence of 
one or beth of the parties to the marriage 
in ~ha~ ~~~~:ry i: at the comrnencemen: of ~he 
procee~ings such party had been resident in 
that co~n:ry for at least years; or 

The decree or oreer or enactment is recognised as valid 
in the Courts of a country in which at least one of the 
parties to the marriage is domiciled or is deemed by 
the law of that country to have been domiciled". 

Section 37(2) then goes on :0 provide 

"37(2) Nothing i" ~~~s section shall affect the validity of 
na~y de=~ee O~ o~de~ =~ legislative enactment for divorce or 
"nulli ty of marriage c::- of any dissolution of marriage other
"wise than by judicial process that would be recognised in 
"the Court apart fro~ :~is section". 

113 
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The a~plica~~on in this case is fou~ded exclusively on section 37(1)(a)(i), 

that is, t~e applicant was dcrr.iciled in the State of Hawaii at the r.ate~ial 

ti~e. Counsel for the applicant did not base his a~plication on a~y other 

ground. suggests th2.: ~he divorce dec~ee was g~a~ted i~ 
... . . 
::a ~:2.:'l 

the basis ~: ~orr.icile. Co~nsel for the applicint t~en says t~a~ ~n:e~ the 

cor.:;:' =- 2.in:' 

abs::lu:'e. 

....... ,...... -''::::V\Q'"'''''''' 

....... ~ ............. 1,.I.l 

!oJ _ •• .- .: .; 
•. c. .... .:::. __ 

six mon:ts do~icile is ~e~~i~ed before 

~s I have already stated, - am not savin~ 

what cou~sel for the applicant submits as the relevant law of the State of 

Hawaii is ~n:rue. I~ may very well be true. But the proof he ~as placed 

before the ::u~t of that law does not satisfy this Court on the req~ired 

standard of p~oof. 

The next difficulty is that counsel for the applicant told t~e 

'chat all times the applicant -r.·:a.s resicing i~ ~a~a~i 

was to retu~n to Western Samoa at end of his ~os'c-g~aduate studies. 

Because of admission by counsel :o~ the applica~t, counsel fo!" the 

respondent argued that under English con~on law the applicant could not have 

been domiciled in the State of Hawaii at all material times as he never 

had any intention to reside there permanently or for an indefinite period 

of time. His intention all along was to return to Western Samoa at the end 

of his post-graduate studies. Counsel for the respondent also a~gued that 

the kind of domicile advanced by the applicant is known to English common 

law as do=icile of choice. Such domicile requires not only residence in a 

territory wit~ a distinctive legal system but also the inte~tion tc reside 

there permanently. The word pe~manently in this context connotes an 
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intention to !"'eside in a pa!"'':1cL:.la!'" place for a!1 indefinite pe:':'od 0: time. 

I accept this argume~t as co!"'rectly !"'eflecting the position u~de!'" ~~~lish 

commO!1 la~ ~ith rega!"'d to a ~omicile of choice. I would add here :~~t 

as the co~mo~ law co~cepts of domicile of origi!1 and domicile ct ce~e~de~cy 

he!""e the 

!"'eturn to ~estern Samoa a:. the ~.:.s 

the:--e is no ~ay he can satisfy 

for domicile of choice. So this application cannot succeed ~~jer 

section 37(1)(a)(1) 0: :he : should also mention he!"'e ~he 

cornman test fo~ domicile of chcice ap~lies in Western Sar::oa 

ot Article 111 of the Consti~ution and the commO!1 law :es: 

domicile of choice as part of Western Samoa law. 

application is founded exclusively on the basis that he obtai~ec his di~o!"'ce 

decree O!1 the basis that he ~as domiciled in the a:. 

mate!"'ial times. And as the word domicile used in our Ordina~ce should be 

interpreted i~ accordance ~i:h Weste!"r1 Samoa law, this may c!"ea:e f~r~he!" 

difficulty fo!" the applicant especially if the concept of domicile ~nder the 

laws of the State of Hawaii bears the same meaning as the concept of 

domicile unde!'" Western ~ law as ,~ will be shown in the cou!"se of 

sions of sec:ion 37 whi:~ ha·ve al:'ea:y jee!'1 cited. 
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Courts of other States whic~ make ~p the country called the Unitec States 

of America : 24 American Jurisprudence 21 Dismissal Divorce and Separation 

para 948. Eve~ though this c~ite~io~ was not raised and ~o ev!de~c~ ~as 

adduced to p~ove it, it is clear that if the necessary evide~ce ~as 

available to satisfy this C~~~t that the applicant was do~iciled -- ~~e 

Now if an applicant ~~c seeks recognition of a~ ove~seas =:~:~ce 

decree satisfies anyone of :~e cri~erion provided in section 37(1: 

(i~cluding those not expressly ment~oned he~e), then that is the en~ of his 

he -,.... ..... ".., ..... :"""'"'~'h~,.., CV c:.,:. ... ~ __ • oJ ........... if the applicant canno: sa~isfy 

any of the criterion provided in section 37(1), then he would have :0 

proceed f~~ther to consider whe~her his application comes within 

section 37(2) which permits the application under Western Samoan :~~ of 

t.he common :a\\~ prinCiple 0: ;:"': vats' 5..:::ernational law as deve2.c?e: ':'!'1 

Travers v Holley [1953] P 245; [1953J 2 All E.R 794 a~a Indyka v !ndyka 

[1969J 1 A.C 33; [1967J 2 All E.R 689. 

The common law princi;:::e which !s said to have been laid do~n in 

Indyka's case is that recognise an overseas ::'VQ!"CS dec!"'ee 

if the applicant shows that :here is a Ureal andsubstan:ial connec:.ion" 

between himself and the coun:ry where the divorce decree ~as obtairoed either 

because of the length and q~a:ity of his ~esidence in 

because of such other factors as nationality of that coun:.ry. To ~~a:. 

sec:.ion 82(2) c: the Ma:.ri=c~ial - .. :-!"'oceeCl:1gs A,.. .. 
~ .. 1963 O:Z;, as !'lOi{ !"e;:laced 

117 
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by section ~~(2) of the Fa~ily Procee~i~ss Act 1980 (NZ), pe~=its t~e 

applicatio~ of the Indyka p~inciple under New Zealand law He Darling 

[1975J 1 NZLH 382 per Casey J, and Godfrey v Godfrey [1976J NZLR 711 

pe!" i-:aho:-. Sec~io!1 82(2) of the Mat~i~onial Proceedings het 

a!'1d its c: ........... ,::) c: r-< 1""\ "'" -_ .......... _--=- ........ , 

:,..:---: ..... - .. 
~ ...... I:::' ...... - .... ~-

seo=ion ~4(2) of t~e Fa~ily ?~oceed1ngs f,,... ... 
:-. ..,-

118 

:~:ly :he .:::::.::.::.o~y 

pr'ovisio:-: =:: :.he Cou~ts in He Darling a:-:::i Godfrey v Godfrey a:;: :-:0:'::: :!i.at 

law of t~e ~~~rnon law Indyka princ:~:~ ~~ an a~~lica::0n fo~ r=::~~~::on of 

an overseas ~ivorce dec~ee. 

:'ui"n now to circu~s~a:1~es ~elevaIjt :0 th:s 

the Court =ay deny recogni:io~ of an ove~seas divorce decree. Se::':::1 37(1) 

p~Qv:des ... ;....-........ ~ ..... any dec!"'ee c~ any count~y ou:'s1de of ~es=ern Samoa 

"shall" be ~ecognised in Western Samoa i: :'hat Court has exe!"'~:se~ 

jurisdic:'1cn on the basis 0: any of :'~e criterion provided in t~a: section. 

Notwiths:anding what appears to be the ~a!'1da:o~y terms of seotion 37 (1), 

the Courts ~ave taken the view that it does not prevent the a~~lica:ion of 

the common law rules to the effect that in certain circums':.ances 'the Courts 

wi.ll no: !'2::!ognise ove!"'seas di vo!"'ce de~!"'ee. As already sta:'ec, : ... ·i:l 

refer to o,-2.y such circ~~s:.ances as a~pear relevant to this case b~':. they 

--a-~A"'; .... _c:.""_ ...... :::ly ::!""::.:.::.s:a:-.ces existing a:: co=.mon where 

an overseas divorce decree ~ay be de,-ie~ recognition by the :o~r:s. 'Under 

Eng:ish la~ a gene~al con~!"'ary ;lO:'icy 
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is available to refuse reco;~ition of an overseas divorce dQ"~QQ 

8 Halsburys Laws of England, .4th ed., para 487. 

Now where there is ~raud which goes to the jurisdiction of :~e 

foreign Court ~tichissued an o~erseas ~ivorce decree, a Wes~ern Sa~2an 

~~ddleton v ~~ddleton 

[1967J P 62; [1966J 1 All E.R 168. --";0 ... :::. ........... 

-..... ~ 

die:ien of the ~awaiian Cour~ in this case. With more evide~ce fro~ ~he 

a~~licant, it may wQ" be that there was no fraud whatsoever involved in 

~r::.s case. 3u: : have touohed on the point because of the clear i~;:ica~ion 

that arises !rc= arguments by counsel for the respondent which : ~i:l 5e~ 

. If theco!1cept of do:r.icile as usee: :.n the law o! the Sta~e cf Hawaii 

means the same as :he conce;t of domicile of choice as used .~ English 

obtained by the a~plicant i~ ~awaii on ~he basis of his dorr.ieile :n ~awaii 

may have been obtained by fraud ~hrough deception since his counsel aomits 

that the applicant never had any interi:ion to reside permanen:ly or for 

i'ndef'in:" te pe~ioc of -:irne in ~he S~ate of Hawaii. That is ~!1e clear' 

implication from the argument by counsel for the respondent that the 

applicant was not domiciled in the State of Hawaii when he o:tained his 

divorce decree as the applicant never had any intention to reside in Hawaii 

,.. .. 
"'- an 

It appea.:-s to me -~- .. "" .... u: ... :.he 

;>erioc of time. 

a!"'gume:::. by-eounsel fo:' the !"esponce!'lt 

119 
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law bears the same meani~g as the conce~t of domicile ~~der ~he ~a~s of the 

State of Hawaii. This is where the evidence put before the Co~rt is far 

from clear. :t may be t~at :he conce~t of domicile 0: choice un~er ~;.glish 

co~~c~ law ~ea~s a diffe~e~~ rneani~g ~rom the concep~ of do~i~ile ~~=e~ 

the :a~s of t~e State of ~a~aii but there is no evlde;.~e. -~ is a~s~ ~o 

. . .. . -.. ..., .. :::" ......... - ........... . ........... -----.,.,- ...... , 
. . . 

8!"":.:e!"":.c~, lS s;:::::.: :-=: :-

~ec!"'ee. 

concept of ~o=icile of chol:e and the a~plica~~ had sa:is:ie~ t~e re~~ire-

not have bee;. any deoe;:10;. amounti;.g on the 

which goes :0 jur:"s::ic'C':'O!1 0: the .- .. 
::aW2.:'la~ Court. 3u~: 

position turns out to be otherwise, then this Court may come to a different 

conclusion. Eere I must point out that a par:y alleg1;.g fra~~ mus: :ay an 

evidentia! fou;.dation to support a:lega.:'ion. ......""'Qc:::!:) .... - ~~-+-Q :,- ____ ...... _""a. ........ 

of the evide;.ce, there is no fraud es:a~lished as im~:ied .p :~e argument 

by counsel for the responde;.:. 

! turn now to the next relevant ground on which the Court cay deny 

recogni:ion c!" t.he Qve!"'seas :':'vorce de~!"'ee in :his case. Tna: is, :f the 

overseas aivorce decree was obtained contrary to the princi;:les of natural 

justice for want of notice or the absence of an adequate opportunity for a 

party tcpresent his or her side of the case, the Court may deny recognition 

_ ro _,... 
_ .. ,e::. .... =verseas ~!vorce decree : see Rudd v Rudd [1924J P 72, 8 Halsburys 

Laws of Engla..!ld, 4th ed., para 487 and Cheshire and North Private Inter-

-national lAW, 10th ed., pp 385-386 whi~!1 is ~he latest editio~ ~f :.his 

work available ~o :he Sour:. In ttis case,'co~nsel for the respondent says 
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that while the respondent was served with the applicant's divorce com;laint 

and she replied opposing the cc~~laint, the respondent was never i~~ormed 

of any date of hearing. T~~s c~~nsel for the respondent goes en :0 argue 

that the respondent did ~:: ~a~e the opportunity to attend the hearing 

her side of 

the u~s:'gne:', 

.... .-. -- ~,.... - ~- - - ,-c.:"':-- __ ..... =- .. ~ 

respo~~e~t was noti~ied o~ :~9 ~ate of hearing of the divorce ~ro:ee~i~gs 

an~ a co~y c~ the transmitta: is enclosed but no copy of the S=i~ :ra~s-

Then the~e is the state~=~t :~ :~e 

:ax that a relative of the res;ondent called into :ne office o~ tte a;;licant's 

a:torney in Hawaii to confir= :he hearing~ There is also no mentio~ of 

t~e na.me :'he !"esponden~ts alleged to have conf'irmec 

_ fint this car: of t~e ev:~ence very unsatisfactory. 

for denial of recognition ~~ ='ivo!"'cs de~!"'ee i:1 this case. :'.5, :.ne 

divorce decree on its own ter=s is legally ineffective. This is jased on 

the fact that the decree itself stipulates that it will be effective after 

it is being sign~d and filed. ft .. s only -:'he appl'ican:' bu:' net -:!1: !'"'e5ponde~~ 

has signed the decree it must therefore on its own terms be legally ineffec-

:ive. Acco~cingly recogn~:io~ should be denied. I accept as a ma:te~ of 

~rinci~le that if an ove~seas =ivo~ce decree is not legally effective in the 

c~u~:~y 'w~e~e i~ was obta:~e~ ~~e~ ~ecognition of that overseas d:vorce 

70 ~ecognise such a dec~ee w~e~ it is 

lega.lly ineffec~i ve l.n ~he ==:::::~y whe~e i: was ob~ained woul: be ~~ntrar,y 

p!"inci~le and good se!1se. leave ope!1 the ques:ic~ :: w~a: ~~:l 

.~ , 



~appe~ ~here a decree is validly gra~~ed but one of ~~e pa!'ties :"e:uses 

sig=-:. ~s al:"eady stated, counsel for the applicant asserts that the 

in n2.v:aii 2.bove :'he ;J:":'nted 

Th:"s assertio:; see:;;s :'0 

: 3..:: of' 

~cce;::: 

lea've to aCG.:.1ce 

a!'" g:.uner::, 

the 2.p;:l:'c2.~:' has 

of ~!1e ".,.=.:= ..... ,...._...::.!)_ ........ 
.. _ .... :-' ....... ~_.lv 

O~ ',,;ha: is 52-id 

... :- ....... 
~".~ v 

...... .::. .... a 

s~anca~d 0: ~~oo: which :s on the balance of probati:i:,ies a~~ :'herefore 

122 

the app~ica:ion is to be struck ou~ but counsel for :,~e app~ica~:, ~ay adduce 

furtne:" evidence in the future if he ~ishes to do so and :,~e Caur:, ~i:l 

decide that 

responde!1t. 

V~ "' •• --" 

issue when arises. I also awarded costs of $300 t.o ~he 

dec·:"s:'o~ ~a.s delivere~ the Court considered whe:,her the 

---_ .... 
...... Q. ... 

Upo~ furthe~ ~e:lec~io~ 

_&'r'.; .... ",... ....... _____ 1.,.01 

~av~ come 

::ade 
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I ~ade :e struck out and counsel ['or 

may adduce further evidence ~f he wishes to do so but that issue ~ill be 

decided w~en it arises sti:: remains. Likewise the decision ~hat :~e 

applicant pays $300 costs :~e respondent still reffiains. 

CHIEF JUSTICE 
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