IN THE SUPREME COURT OF HESTERN SAMOA

HELD AT APTA

S. k62793

BETHE™: THE POLICE

Informant

A N D: SEMI TUPAT of Manase

Defendant

Counsel: K. Latu for Informant
P. Fepuleal for Defendant

Hearing: 15 December 1983

Ruling: 15 December 1993

RULING ON THE VOIE DIRE OF SAPOLU, CJ

The  zcecused in this case made two cazutlon statemerits to Cpl Faf
Kelekolio. Tne first of these two statements was made on the 1st of

=

1993 and the second statement was made on the 6th of August 16G3.

As to the [irst cauiion statement, iLhe accused was intervieswsd
by Cpl Sefo Kelekolic at Tuasivi Police Station and was than

that he was not obliged to make 2 statemen
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and that anything he might say would be taken down in writing and may

be used as evidence.

After that caution was administered, Cpl Kelekolio then informed

the accused that he had a right to a solicitor. The accused repliesd

that he wanted a solicitor but at some other time.
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Then on the 6th of August according to the evidence of Cpl Kelekolio,

the accused was again interviewed and a second caution statement obtained
“ from him. At that time the victim in this case had passed away and

}he accused was zgain asked if he wanted to contact a solicitor and

ne said that he wanted Mr Fepuleai. The pclice corperal says that,

when he fold the accused that he had a right to a solicitor, what he
actually said was, "do you want to contact a solicitor®. T need not

refer to the whole of the_evidence again but it appears to me that in
relation to the second caution statement, the police cofficer alter receivin

the reply from the accused that he wanted to contact 2 solicitor and

- (=9
the accused mentioned Mr Fepulezi's name, continued on with fhe

interview

and obtained the second cezufion statement from the zccused.

Now Article €{3) of the Constitution provides : "Every psrson
who is arrested shall be informesd promptly of the grounds of his arrssi
and of any charge against him and shzll be allowed Lo consult a lsgal
practicitioner of his own choice without delay”. Section G(1) of the

L

Criminal Procedure Bct 1872 then provides in so far as it is relevans

[

that is, "It is the duty of every ons arresting any cther persor
te comply with the provisions of clauses (3) and (4) of irticle & of

the Constitution....relating to promptly informing the person arrested

-

of the grounds of his arresi....and allowing him to consuli 2z iegzl

practitioner of his own choice without delay".

It would appear to the Court that when the accused was interviewed

n

for the second time on August the 6th and he indicated to the investigation

police officer that he wanted Mr Fepuleai, the interview must have stopped
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there and then. The accused should then have been to contach Mr Fepuleal

without delay. But that did not happen as the interview continued.

. T accept Mr Fepuleai's submissicn that Cpl Kelekolio should have
stopped the interview and allowed the accused Lo contact Mr Fepuleai
without delay instead of carrying on with the interview. If he had
a2llowed the accused to contact Mr Fepuleail without delay and the accused
said that he did not want to consult Mr Fepuleai immediately, then perhaps
very considerations would have applied. But there was no opporbunity
allowad to the defendant {0 consult Mr Fepulezi, a lawyer of his own

eal,

choice, without delay.

I am of the view that the manner in which the second caution

statement was obtained in this case 1s clearly in breac
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of Article 6{3)

of the Constitution and therefore that statement must bes excluded.

As Lo the first cazution statement, what the police officer told
the accused that he has a right to consult a soliciitor is somewhat ambiguous.

What Article 6(3) of the Constitution says is that "a person who
P
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arrested shall be informed promptly of the grounds of his arrest and
c¢f any charge against him and shall be zllowed tc consult 2z legal practi-

ioner of his own cholce without delay".

. It appears to the Court that the manner in which the right was

put to the accuzed did not clearly bring home to the accused that he
had 2 right %o consult a legal practiticner of his own choice without

delay. He was merely told that you have a right to contact & lawyer.

That ccould have been interpreted by the accused To mean that he had
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a right o contact a solicifor but at some other time. That is why

I think the right was not c¢learly brought home to the accused. It 1is

pointless and insufficient in my view to tell the accused at an interview
that vou have 2 right to a solicitor and then leave it there because

that is ambiguous and vague and could be easily misunderstood by the
accused. It would have been best that the accused was ﬁold that he

had a right to be allowed To consult a lawyer or solicitor of his own
choice without delay. There will be no point in cautioning an acecused
that he has a right to consult a solicitor iIf the person who arrests

the accused does not explain to him what the right involves. The right

is pointless if it is not understood by the accused.

Ticar

In respcnse Lo a guestion from the defence, the pclice ¢

said that what he actually teold the accused was that he had a right

n
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w0 contact a soliciftor but as I have szid, those words in my view do
not sufficiently bring heme to the accused the nature ¢l the righi that

he has.

It also appears to the Court {rom evidenge thai the answer by

¥
the accused that he wanted to have a solizitor but zt some cother time

was in reply to the vague statement by the police corporal that hs had

& right to contact a solicitor. That was not followed on by any question

from the interviewing pelice officer as to when that oth

be. It appears that immedizstely after the answer given by the acsused,
.

the interview resumed and the second statement was eventually obtained

from him.




In this case there is no dispute that the accused was under arrest
when twice interviewsd by the pclice c¢orporal. 1 have ccome to the view

" that the first caution statement should zlso be excluded.
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CHIEF JUSTICE




