IN_THE SUPREME COURT OF WESTERN SAMOA URRE

HELD AT APIA : P

™8 Ll =

CRIM. 10. 5.870/92

e

. BETWEEN THE POLICE

INFORMANI

A N D : TAMALEMA'I Tusnyu IAMALEMA'ii
FERETI 5

DEFENDANT

-f_ﬁv . Coupsel : M.B. Edwards for Prosecution
e A ] .S. Kamu for Defence

Decision : 9 June 1993

i DECISION OF SAPOLU, C...

Tamatema'i, you are appesring for sentence an & charge involving
having sexusl intercourse witk a young girl between the age of 7 igiﬂﬁﬁ
years. In determining the appropriate penalty in this case I tnke’§;i0
accounht what is said in the probation report in vour tavour 3~ w-il us what
your counsel has teld the Court.

The mitigating circumstances as related in your probatiﬁr caport as
well as in your counsel's plea in mitigation includine Lhe Facl “aat vou are

iﬂﬂ g first offender, that your family made a formal apolugy Lo Ehe  solbin's
family which was accepted and that the village councit imprsed = wapaliy an

« yourself{ which you have paid by way of giving a catfie beasbt to ihs village

icouncil.

! kh’l accept what your counsel has told the Court that tu thi case

the victinm eithe; consented or the circeumstances were such bthal ou warg

led to beiieve that the girl or the victim consented Lo having =ocual inter-
course with yourseif, gf it were otherwise, I would have expact. . Fhe

Tusg




prosecution to file a charge of raps. So I will qgive vou the henefit of the

version which is more favourable to yourself, which is the versinon as related

by vour cownsel. On the other hand, the Court takes inkte aceconunl that the

victim in this case is related to yourself and perhaps she miah! nobt have
p {

resisted your actions in having sexual intercourse willh yourse!! bhecause of

the close family relationship she has with yourself. fhe Couri ~ls9 takes
into account the fact that the victim in this case is anly 13 ::ars of age,

so she is about 29 years younqger than you.
There is no denial thalt the offence whicﬁ'yqn are appearing for
sentence this morning is a serious ofience and that fant is-re?lectedrin

the maximum penalty which the Legislature has provided fer this kind of

offence. The Court also bears in mind the prevalence of this kind of offence
ita this community. In weighing all of these matlters the Court :s of the_
view that imprisonment is the most appropriate penalty in the #ircumstances.

To assist you from being invelved again in this kind of «ffance
I think a term of probation should also be imposed. 1he defentant is

convicted and sentenced to 12 months imprisonment to bhe Jfollows: by 12 months

probation and the defendant ix to comply wilth such coudilians + probation as

directed by the probatien service.
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