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• This is a:n ~-ction which arises out of a contract of sale of goods . 

lh.! being so the provisions of the Sale of Goods Act 1975 apoly. Befor. I 

deal with the provisions of that Act which apply' ~s easel! will refer 

first to the' evidence. 

There ara t~'o versions of what took place. According to the 

plaintiff he is a,fisherman by !rade and the defendant an engineer. 

1 h e p I a i n t Iff h.a d a car w h i c h he t a a k tot h e d e fen dan t f or re p air S . 1 h r aug h 

talks the pla.inJiff had with the defendant during his visits!o the 

defendant's premises while the defendant was doing repairs to his c2r l the 

defendant became aware that the plaintiff WIS a fisherman by trade. On 

some"of those visits the plaintiff brought fish for the defendan!. On one of 

these visits thl defendant told the plaintiff that he had a friend with a 
• 

fishing boat outboard motor for sale. The plaintiff then told the defendant 
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to ask hlsfrlend about the price of the outboard motor. When the plaintiff 

saw the defendant again the fol!owing week,he was told that the price was, 

• $4,000. So the plaintiff refused to buy the out~oard motor as the price of 

a br,nd new outbord motor at Burns Philp'S store at that time was $4,500 

and the out b a a r d rna' tor b y the d e fen dan t 's f ri e n dw ass ec 0 r, hand. 

The defendant then told the plaintiff to leave matters to niffi ar~ he 

.... '111 :leget! ate the price Ioiith his friend. 

When the plaintiff saw the defendant again, he was asked by the 

defendant to go and see his friend, [nelika. That seems to be thefirst 

"-.-,,' time the name of the defendant's friend was mentioned to the plaintiff. 

When they arrived at [neliko's place in the defendant's car, the defendant 

went and talked to [neliko while the plaintiff sat in the car. The plaintiff 

sayt he never talked to [neliko as it was the defendant who did all the 

talking with [neliko. When the defendant returned to the car, he told the . 
plaintiff that the price was to be $2,000 andthat he would exchange his car 

for Eneliko's outboard motor. An arrangement was then made between the 

defendant and the plaintiff for the defendant to exchange his car with 

[neliko's outboard motor and for the plaintiff to buy the outboard motor 

from the defendant. It was also the plaintiff's understanding that the 

person he was dealing with was the defendant, he knew, and not [neliko, 

he did not know. 

On thats •• i day, the plaintiff paid $1,000 to the defendant and took 

the out b oa r dm'a'to:r • The following week the pia i n t i If visited the defendant 

agai~ and paid the remaining $1,000 which was the balance of the purchase 

price. In January 1990, about 2 months after the sale, the Police went to 
, 

the plaintiff's place and seized the outboard motor as it was a stolen 

property. At no time was the plaintiff aware that the outboard motor was 

stolen property. It appears clear from the evidence that when the plaintiff 

obtained the outboard motor he was acting in good faith and without notice 
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of any defect I~ the deiendant's or Enellko's title. It was only when the 

Police came to h~s pl_ce and seized the outboard motor that he knew that 

t~e outboard iotor he had purchased was stolen property. 

Ihe defendant in his version of what happened, says it was the 

plaintiff who 'ne,ded an outboard motor. So they .,nt to his friend [neliko's 

plor:e ?,r,d the plaintiff saw the outboard rnot0r and 8shed £n~l~; (' ;;~'[)ut 

t I'r e :- r j c e and the p ric e was $ 4 \ 000 • So:: h ~ 'j ',,' e n J~ !...:, <; :'.~: 0 II C t i-'~' ~ ~ ::. ~ - - . : ! 

asked the defendant for assistance. They then returned to [neliko's place ,no 

the defendant enQuired of [neliko and his wife in the presence of the 

plainliff whether they wanted his car to which [neliko and his wife replied 

yes. So thedef.n~ant said to the plaintiff, that is my assistance, 

meaning the deeridant's car would be given to [neliko and [neliko would hand 

over the outboard motor • 
• 

The defendant and the plaintiff then went back to the defendant's place 
. 

in the defendant'.s car together with the outboard C'H. The plaintiff 

then told the def.ridant that he would pay $2,000 j,r the outboard motor and 

paid $1,000 th'e. same day. About a week later, the plaintiff paid the 

remaining $1,000 to the defendant. The defendant kept the $2,000. 

The defendant also says that he was not aware that the outboard motor w,s 

stolen property. In cross-examination, he also says that the value of his 

car w h i c h he gafe En eli k 0 for the 0 u t b a a r d mot 0 r was abo u t $ 5 , 000. Soh e los t 

about $3,000 on this deal. 

In view of the conflicting versions by the plaintiff and the defendant, 

it Is for the Court to decide which evidence Is to be believed and accepted • 

• 
Having observedbbth the plaintiff and the defendant giving evidence, I have 

decloded to acc"ep~fhe evidence of the plalnti ff as representing the truth of 

what happened ~ri this case. I was not Impressed with the defendant and his 

evidence and I have d.cided to disbelieve his evidence. 

m~iii,jj~O;:;i;EH\"'1f..,",~~"j'r-;:::;'",,,,,,,,,· .'"----..,........"'"'7-'.c"',f., ... """.-'"".....-,....,-.,,...P!;. ... ,--i.,,~."'X3'"-':;.",i"'1i.J"".',,,.,,_~ .. ,"A"' . .s;"''';:i''',:z;t#*I'''\*~"';i!£;:I>s"".'"1tiilMi .. ;.,,.,/"".,t"',~_. """,' :S'~, ... ,;(~~>;.Af) 
'_C'., >(;.rf-\f;~':~~fL;'.\ 
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The contra.ct in this case is clearly a contract of sale of goods. 

Such contract is defined in section 2(1) of the Sale of Goods Act 1975 

,(hereinafter referred to as "the Act") to include a sale as well as an 

agreement to sell. There is no dispute that an outboard motor is "ooods" 

within the meaning of the word !'goods'! as defined in Section 2(1) of the Act. 

There was dispute, ho~ever, during the course of the nearin; ~nether 

the contr'Cct is betl.,reen the ~,laintiff anc ~r.eliJ;G eriG th<::!-,:::,:~e :"" : .. _:, 

should be dis~iss'ed as the wrong party has been cited as defendant. cr 

whether the contract is between the plaintiff and the present de:e~~2~t. 

As the Court has accepted the evidence of the plaintiff, am of the view 

that the contract of sale in this case is between the plaintiff and the 

defendant and not with Enellko. It.as the defendant who brought to the 

attention of ·the plaintiff that his friend, Eneliko, had an outboard motor 
• 
for sale. Eneliko was unknown to the plaintiff and it was the defendant who 

talked to Eneliko about thesale of the outboard motor to the plaintiff. 

At no time did the plaintiff talk with Eneliko. The price of $2,000 that 

the plaintiff paid was paid, not to Eneliko, but to the defendant and the 

defendant kept that money. The money was not handed over to Eneliko. 

The reason for that was that the plaintiff and the defendant had agreed to " 

',-
anarrangement for the defendant to exchange his car with the outboard motor 

from Eneliko gnd the plaintiff would buy the outboard motor from the 

defendant. 

There ir another difficulty in respect of the defendant's position. 

If one were tf· isk ~hat consideration did Eneliko receive for the outboard 

. 
motor, the answer is, the car. And if one were to ask further, but where did 

the. car come from and whose car was it, the answer is, the car came from the 

defendant and itwas the defendant's car. So there was no consideration 

moving from the plaintiff to Eneliko and the plaintiff is thus not a party 
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to the e g~ bcas ';b,etw,~',e'n the de fen dan tan dEn e 1 ik a . 1 h e t ran sac t ion 

between the ahd Eneliko is certainly not a contract of sale of goods 

Q,ecause section 3(1) of the Act provides that a conlract of sale of goods 

is a contract wherlby the seller transfers or agrees 10 Iransfer the ~roperly 

in g a ods lor 'a 'mo n e y can sid era t ion call e d "I h e p ric e " . I nih i s cas e w hat 

En(liko recei'vs'd as consideration for the 

? C?f. The transaction bct\';B8n the Ll~,~r' :::. ; 

exchange of an otitboard motor for a money consideration and tha~ tr2~5action 

has the 8ttribbt~s of a c'ontract of sale as provided in section 3~1) of the 

( Act. It m u s t , ' h ow ever, be poi n ted out t hat H sr a may b e case s 0 f con 1 ra ct of 

sale where the cOnsideration is partly In money and partly in kind but 

we are not here'con'cerned with such case. 

• 
Having lound that the contract in Ihis case is a contract of sale 

betwean the plaintiff and the defendant, it appears that what the plaintiff 

is'claiming speclll damages for is recovery from the dalendant of the sum of 

$2,000 he pai-d. for 'the outboard mot.or seized by the Police as it ~:as s~olen 

property. Now section 53 of the Act, so far as it is relevant, provides 

"Nothing in this Act shall affect the right of the buyer .•.•. 

"to recover money paid where the consideration for the payment 

"of it has failed." 

So In elf e c t, .'hat the p la In t i If is say i n g is t hat , he is the buyer un d e r 

the contract tif ~ale between himself and the defendant, the seller. 

Ihe consideration for the mohey he paid to the defendant, the seller, has 

failed complet~ly, therefore he should recover his money back. However 

the matter is not as straightforward as that. 10 succeed in an action for 

reco~ery of mone~ paid under a contract of sale bet", •• where there has been 

a total failur~; Of,donsid.ration, the buyer must first ensure that his .ay 

is clear thrDugh tha other provisions of the Act that may be relevant to 

his claim. The relevant provision of the Act to this claim is section 13(a) 

" ',.,.'.,,;< 
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which provid~. : 

"In a tontlact of sale, unless the circumstances of the contract 

"are such as to sho~ a different intention. there is 

• (a) an implied condition on the part of the seller th,t 

l'in the case of a sale he has a right to sell the goods. and 

II t hat i nth e CaS e 0 fan a 9 r e 8 rn en t t 0 ~~ (, ] 1 h 8 'y,' i 11 h a v e 2 r i ;; " t 

I'to sell the goods at the ti~e whGn t~e ~ropsr:y is to :~S3." 

There is nothing. in the evidence to suggest that the parties h~d 2 

( 
different intention as to the right of the defendant to sell t~e ou:Loard 

, 
motor to the pla·intiff. Thus the implie condition on the part of the 

seller that he has a right to ,sell the goods applies. This implied 

condltion on,the part of the seller is sometimes expressed as the seller's 

• implied und~~t~~ing as to title to the goods. 

There is no dispute that the outboard motor purchased by the 

plaintiff from the defendant was stolen property. It is not mentioned in 

the evidence who the true owner was or who was the thief. Whet is mentioned 

in the evidence is that neither the plaintiff nor the defendant was aware 

at the time of the sale that the outboard motor was stolen prooerty and 

that the plaintiff acted in good faith and without notice 01 any delect in 

title. The ~ffect of all this in the circumstances of this case, is that 

the defendant had no title or right to sell the goods sold to the 

plaintiff as th'e goods were stolen goods and the true owner therefore still 

had the title ~o the goods. It follows that the defendant was in breach 

~f the implieB condition in section 13(a) of the Act. As a consequence, 

the contract of sale is void and the plaintiff is entitled to succeed in 

his ~laim for recovery of the sum he had paid for a consideration that 

totally failed. If authority is needed for the point that sale of stolen 

goods to an innocent buyer without notice and acting in good faith makes 

a' contract of sale void, I refer to the decision of the House of Lords in 

I' 
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particular the judgement of Lord Cuirns, 

~and Rowlallir/v. Divali (f923) 2 KB 500. There have been criticisms of 

the latter ~'11liDn but I do not think those criticl.m. would affect the 

just. 6 u teil~:~i~W~"\tchi sease as the Court did not believe 
'.". -,' -.", _' .. ;";,?, ,,"'-'0'" 

the defendant 

and what he .. ~"i~s. 
It rn tl s t a 1.5'0 ;';t;'~, )},',i n ted O'U t t hat the c ire u m s tan c e S 0 f t his C 2 S 2 m u s t not 

bee 0 n f u sed·'W:'i:~·ij:lhe .. pr.o vi s I o.n s 0 f sec t Ion 23 0 f the Act. \,hat section 

23 is referrInQ·.t,o is circumstances where the title of the seller is 

v 0 I dab 1 e w h ~re.a s' in this cas e the tit 1 e 0 f the de fen dan t tot h ego 0 d sis 

not vOlda~rJ;:C;;~,~t;'VOia, as the goods he sold was stolen property. 
. " '~_(;:::-:iz'!-\ 

As to thed~1:;~£f.·M gdneral damages I accept that the plaintiff Is entitled 

.t a • orne s u cil .. dam ag.es • 0 nth e bas i s 0 f the e v ide nee add u c ed, I am 0 n I y 

pre par edt 0 . ass·elis. 9 e n era I d am age sat $1 5 0 • 

I nail then, th'e pi aj n tiff i saw a r d e d $ 2 , 000 for s pee I aId a mag e • and 

$150 for gen.ral dlmages. Costs are also awarded to the plaintiff which 

I fix at $30:0. 

/~If1~ 
T F M SapOlu,'! '.' 
Chief Justice.······ 

I 
·1' , 


