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* This igféﬁ;%;tion which arises out of 2 contract of sale of goods.
That being so tEé_ﬁrdvisi0ns of the Sale of Goods Act 1875 apoly. Before I
deal with the'prEVisians of that Act which apply I. " is ‘case, I Qi}l refer
first to the  éQidence.

There_?r§ twb versiecns of what took opleace. According to the
plaintiff hé;i§ aifisherman by trade and the defendant an engineer.
The plaia{ifﬁ;ﬂéa::;l car which he ‘took to the defendant for repeir&., Through
talks th&_pﬁéﬁﬁifff had with the defencznt during his visits fo the
defendant's préﬁises while the defendant was doing repéirs to his car, the
defendant begaﬁeméware that the plaintiff was a fisherman by trade. On
some®of thoééfﬁigiféjthe plaintiff brought fish for the defendant. On one of
these visits tﬁﬁ.dﬁfahdaht told the plaintiff that he had & friend with @

fishing beat 6ufboard metor for sale. The plaintiff then told the defendant




to ask hisfriend ab&htutﬁé nrice of the outboard motor. When the plaistiff

saw the defendant égain the fellowing week,he was Told that the price was -

$h,500. So the plaintiff refused to buy the outbosrd motor as the price of
a brand nrew outbord motor st Burns Philp's stbre at thst time was $%,500
and the outbaarJ motor bty the defendant's friend was secen® hand..

The defendant then told the plaiﬁtiff te leave mztiers to nhim  znd he
will negotiate the  price with his friénd.

When the plaintiff saw the defendani agzin, he was asked by the
defendaat te go and see his friend, Enelike. That seems to be thefirst
time the name of the defendani's friend was ﬁentioned to the plaintiis,
when they arrjv§d at Eneliko‘s place in the defendant's car, the defendant
went and talked fo:Enéliko while the plaintiff sat in the car. The plaintiff
say$ he naver ¥alkad to Eneliko as it was the defendant who did all the
talk}ng with Eneliko. When the defendant returned to the car, he told the
plaintiff that the price was to be $2,000 andthat he would exchange Ris car
for Eneliko's outboard motor. An arrangement was then made between the
defendant s@nd tﬁé §iaintiff for the defendant to exchange his car with
Eneliko's outboard  motor and for the plaintiff to buy the outboard motor
from the defendanﬁ% It wss also the plaintiff‘s understanding that the
person he wWas &ealing with was the defendant, he knew, and not Eneliko,

he did not know.

On that-semé day, the plaintiff paid $1,000 to the defendant and took

the outboérd“ﬁdtuff?:The following week the plaintiff visited the defendant
agaip and paia{ihe' remaining $1,000 which was the balance of the purchase
price. In Janwary 1990, about 2 months 2ffer the sale, the Police went to
the 'plaintiff's place and seized the outboard motor as it was @ stcoclen
property. At no:time was the plaintiff aware that the outboard motor was

stolen property. It appears clear from +the wevidence that when the plaintiff

obtained the -outboard motor he was acting in good faith and without notice
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of any dafe¢f ;ﬁ;j&ﬁa ;d€%en§§hf;s_Qr Eneliko's title. It was cnly when the
Police came't53=#;§- Qiicé‘éﬁd.seized the ocutboard motor that he knew that
the outboard-ﬁotb} he had purchased was stolen property.

Ihe défeﬂd;nt in his version of what happened, says it wes the

plaintiff.whﬂ4ﬁeé&éd an  outboard metor. So they went to his friend Eneliko's

place and the plalntiff saw the owtboard moter and ashed Lneliio ztout
the rrice and the price was $4,000. So they went Leck enc tne cizioiiid

asked the Hefeﬁ@énf for assistance. They then returned te Eneliko's place and
the défendahtéegéuired of Eneliko and 3is wife in the presence of the
plainfiff whété%? fhéy wanted his car to which Eneliko and his wife replied
ves. o theidﬁ?éﬁﬁént said to the plaintiff, that is my assistance,
meaning thé.&efgngﬁnt’s car wouldrbe given to Eneliko and Eneliko would hand
over the outbgérd:motor.

The defﬁh@?ﬁt anﬂ the plaintiff then went back toc the defendant's place
in the deféﬁdaﬁtfgzpar together with the outboard mf:ar. The plairtiff
then told thé;ééfﬁﬁdéht that he would pay $2,000 for the outboard motor and
paid $1,006 t%%?é;%é day. About a week later, the plaintiff paid the
remaining $1;d05.to the defendant. The defendent kept the $2,000.
The defendant;:éléo says thet he was not awzre that the outboard motor wes
stolen propertgk{wiﬁ cross—-examination, he also says that fthe value of his

car which hé:@ﬁfﬁgEﬁeliko for the outboard motor was about $5,000. Sc¢ he lost

about $3,000';ﬁq $His deal,

In vng ?ﬁf£the conflicting versions by the plaintiff and the defendant,
it is for the5ﬂéhéé to decide which evidence is fo bs believed and accepted.
Hav;ng ohservediﬁd%ﬁﬂthe plazintiff and the defendant giving evidence, I have
i éﬁe"é?idencs ¢f the plaintiff as representing the truth of

what happened in this _gaée. I was not impressed with the defendant and his

evidence and I_"haVé ~decided to disbelieve his evidence.
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The phﬁ%ract iﬁ}this cese is clearly a contract of sale of goods.
Such contract is defined in section 2(1) of the Sale of Goods Act 1975

_(hereinaftef_referred to as "the Act") to include 3 sale as well 2s an

agreament to sell. There is no dispute that an outboard motor is "goods™

within the meaning of the word "goods" as defined in Section 2(1} of the Act.

There wzs dispuwte, however, during the course of the nearini whether
the contract is between the plaintif{ and Ifneliko ang thereicre tree z:-ign
should be dismissed as the wrong party has been cited as defendant. or

whether the contract is between the plaintiff and the present defendent.

ks the Court has zccepted the evidence of the plaintifif, I am of Ihe  view

that the contra;t of sale in this case is between the plaintiii anc¢ the
defendant ang ' not with -Emeliko. Itwes the defendsnt who brought to the

attention of fﬁhe}plaintiff that his friend, Eneliko, had an outboard motor

for sale. Enéﬂikb_was unknown to the plaintiff and 1t was the defendani who
tslked to Engliko about theszle of the outboard motor to the plaintiff.

4t ne time did the plaintiff talk with Eneliko. The price of $2,060 that

the plaintiff- paid was opaid, not to Eneliko, but to the defendant and the
defendant keptﬁthgt'money. The money was not handed over to Eneliko.
The reason farﬁ tﬁ@t was that the plaintiff and the defendent had agreed to

anarrangement for the defendant to exchange his cer with the outboard motor

from Eneliko and the pleintiff would buy the outboard moter from the

defendant.

There’@sbﬁnpfher difficulty in respect of ths defendant's pesition,
If one were to gsk what consideration did Emeliko receive for the outboard
mntBr, the answer is, the car. And if one were to ask further, but whers did

the, car come from and whese car was it, the answer 1s, the car cazme from the

defendant and it .was the defendant's car. So there was no consideration

moving from the plaintiff to Enelike and the plaintiff is thus not & party
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to the ek_: ._fhe‘defeﬁdant and Eneliko. The transaction

between the dgnt ghd Eneliko fs certainly not a contract of sale of goods

ﬁecause‘sedt;dﬁ:ggT}'.df fhé hct prevides that a contract of sale of geeds
is a cantrédt_yheréby'fhé seller transfers or agrees to transfer the property
i; goods for; ;1 @5ney-ccnsideration called "the price". 1In this case what
fneliko receiv&ﬂ s considerstion for ine outbeoerd m2lor was oot worey but
= car, The transzotion betwsen the oiaipdiil ard foe e
gxchange of }aq;pgtboard metor for a money considerstion and that t
has the_atff16§€?§:0f a &ontract of sale as provided in section
| zre may be cases of contraci of

Act. It must;jh:WQVer, be pointed out that trars

sale where tﬁe:VcénSideration is partly inm money and opartly in kind but

we are not h;pé%c_ erned with such case.

. Having;féﬁﬁ& that the contrect in this case is @ contract of s3le
between thelp}g}ﬁfiff and the defendant, it sppears that what the plaintiff
is'claiming:séébﬁslfdamages for is recovery from the defendant of the sum of
$2.000 he paiﬂkj_rFfHE cﬂtbaard motor selzed by the Police 25 it was stolen
oroperty. NUngﬁgfion 5% of the Act, so far as it is relevanrt, provides

"Nothing-in this Act shall affect the right of the buyer

"tg recover monrey paid where the consideraticn for the payment

"ot it"ﬁﬁé_fﬁileda"
So in effecfgfﬁﬁ;tifﬁé plaintiff is saying is that, he is the buyer under
the contract B%iéﬁla between himself and the defendant, the seller.
The considefatiéb_fgr the'mqhey‘he paid to the deferndant, the seller, has
failed compiaiéiy,-therefore ke should recover his  money back. However
the,matter is ﬁqf as straightforward as that. To succeed in an action for
recovery of ma@é};ﬁéia under a contract of sale bedtwasan where there has been
a3 total failurééqf’ﬁﬁﬁsidérétioh, the buyer must first ensure that his way
is clear throQth¥£h§ other provisions of the Act that may be relevant to

his claim. The relevant provision of the Act to this claim is section 13(a)
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which provides. -
wIﬁf&fﬁqﬁ%réct of sale, unless the circumstances of the contract

"are such as to show a different intention, thare 1s --

. " (a) an implied condition on the part of the seller-the?

"in the case of & sale he hgzs a right to sell the goods. and

"thet in  the cese of an acreement to se¢ll he will have 3 right

Nto sell the gooeds =i tThe time when

the property is to -:233.

There is noth

__“ih the evidence to suggest that the parties head 2
differant infenfion as to the right of the defendant to sell the cutbeard
motor to the.plaintiff.‘ Thus the implie: condition on the part of ihe
seller that he has @ right to sell the gocds applies. This implied
condition oﬁ tﬁe paft of the seller 1s sometimes expressed ss the sszller’s
implied u'n'dé‘r_;:_fq‘_'élﬁgi__ng as to title to the goods.

. Thefe?&éjﬂo dispute that the outbozrd motor purchased by the
plaintif¥ ffqm the defendant was stolen praoperty. It is not mentioned in
the e;idenbe who the true owner was or whn'was the thief. VWhet is mentioned
in the evidencg is that neither the plaintiff nor the defendant was aware

at the time of the éale that the outboard motor was stolen proverty and

that the plaiht;ff acted in gosd faith and without notice of any defect ia
title. The §ffé;t of all this in the circumstances of this case, Is that
the defendqnf had re title or right to sell the goods ~: s0ld to the
plaintiff as th?.goods were stolen goods and the true owner therefore still
had the tﬁfi@;égufhe goods. It follows thet the defendant wss in breasch

of the implieﬂ'bhndition in section 13(e) of the Act. As @ conseguence,

the contract of sale is void and the plaintiff is entitled to succesd in

- ]

kis claim for reduvery of the sum he had psid for a consideration that
totally fai}eﬂ; fIf authority is needed for the point thet sale of stolen

goods to @n innocent buyer without notice and acting in good faith makes

a'contract pihsalé void, I refer to the decision of the House of Lords in




Cundy v .L

HLostd

“KCoW59, in particular the judgement of Lord Cuirms,

Land Rowlan

Avall (1923) 2 KB 500. There hsve ,been criticisms of
the latter

just @u

on but I.do not think those criticisms would affect the
1§?§E$§-a$ the-Cuurt gid not believe the defendant
and what’

T+ must a;s

pinted out that the circumstsnces of this cezs2 must not

be confus éﬁéfﬁvisichs of section 23 of the Act.  What section

23 1is refekf;ng e cifcumétancas where the title of the seller 1s

voidable wherg 'tﬁis:ﬁasé{-fhe title of the defandant to the goods is

not voldal ﬂ;?&sl tﬁé.géods he sold was stolen property.

As to the i %41 dsmages I accept that the plaintiff is entitled

jo some. 5uo@;d€MagE§;_ Gn the basis of the evidence adduced, I am only

prepared tﬁf _Qﬁétﬁeneral damages at $150.

In all theniﬂt ¢ plaintiff is awarded $2,000 for spacial damages and

$150 for génﬁ}éizﬂémages. Costs are also awarded to the plaistiff which

I fix st $300.. . 4
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