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. Coungel ¢ '‘Fepulea'i for Plaintiff
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M ‘ DECISION OF SAPOLU, C.J.

This is an action by the plaintiff claiming from the desfendant ihe

sum of $8,170 plus interest and costs. This action rsally arises out of »
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= contract of sale ol goods. A4s such the provisions of the Sale of Goode
Act 1975 are applicable to this cass.

The plaintiff says that he met the defendant, who is a car dealasy
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% Tafuna, American Samoa, in 1989 and told ihe defend
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2 buy a Toyota Corollz from the defendant.r Tne defsriant had orly a 93=
issan Sentré. gtation~wagon sedan which he offasrsd e pizintii? and
accepted by the plaintiff. The price of the car was US32,000 piluz = =ssizs
tax of US$80-making a total of US$4080. In Western Samoan currsncy thad
wasabout_$8160- In October 1989 the plaintiff pald ic the defsndent at

« the Tusiﬁ&l# Hﬁtel in Apia the sum of $6,000 as a deposit and as part payment
of the p;iéé éf’fhe car leaving a balance of $2160 for the price. The car
was shippéd:to'ﬁpia in November 1989 and the plaintiff paid $1,020 for customs

: »
duty and $350 towards freight. The plaintiff also paid $160 to the Ministry




for a buginess licence as he wanted to operate the car as a faxi.

The car vwas &lso registered at the Ministry of Transport under the
name of the plaintiff and the taxi licence was issued in the name of
the pl&iﬁtiff. The car was then driven and operated by the plaintiff
T as a té;éci. oAt that time the defendant was operating a business as
a car dea.ler i’h‘_'Américan Samoa but was also doing business in Western
Samoca. l.Thué_-.he made regular visits to Apia from American Samoa. On
those_visits the plaintiff made to the defendant further payments
totalling..$300 from the income earned by the plaintiff from running
the caras a taxi. No receipts were issued for those payments or for
the deﬁbs‘-i# -of $6,000 that was pald. However, the defendant does not
deny that:fth‘_cse payments were made to him.

The_ x;:i'ndscreen of the car was then damaged and the plaintiff
asked the defendant about the priee of a windscreen. He was tTold by
the defendant that the price was UZIP"" or 3400. That money was
subsequently paid by the plaintifi to the defendant for otaining a
replacerl_x:l.egnjt“ windscreen. During the Christmas of 1989, the gearbox
of the car. was also damaged by the plaintiff's uncle from New Zzaland.
The car was then kept at the plaintiff's .ome at Mulifaznua for some

+

time and wag later brought fto a motor mechanic at Lepez fa repair

Ul

12 the windscreen and gearox. According Hc the plaiantilf, =27 %thal
tine, th:e'“de'fefndant came and asked him and his mother to lei the

plainti_ff repair .the car. I accept that evidence by the plaintiff.
The car.was then towed to the defendant's premises where several repairs
were ca.lx._'_'zﬂ':‘is'd.?: out by the defendant. In this respect, the plaintiff
says that.he- did not request all the repairs the defendant claims to
have done to the car He wanted only the windscreen and gearbox to
be repa_iﬂ;t_:‘jec.l'_ bu_.:t%l‘t .appears that the defendant had carried out other

repairs. fto’tst'he car which he did not request. A bill of costs of
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$6,325 fog stspsirs_ was received by the plaintiff from the defendant.

A letterf:1, @,18.Febrﬁary 1991 was then received by the plaintiff from
the sqliéi£b£ f0r fhe defendant advising the plaintiff that the defendant
vas to rsﬁain ‘possession of the car until the balance of the purchase
price and the costs of repairs had bsen paid in full or satisfactory arrange-
ments for repayment had been made. The plaintiff was given until the
end of the second week of March to comply with either of the two alternatives
given by the sollcltor for the defendant. The plaintiff did not come
to see the .defendant about that letter as he felt it was too late for
him %o do so when he received the letter. The car was subseguenily sold

by the defendant to a different buyer for $2,000.

The defendant says that the $400 given to him by the plaintiff for

. the replapsmsnt windscreen was used to reduce the balance of the vurchase

price SO'ﬁhat the plaintiff was still owing $1771 for the purchase price.

de also‘spens $350 on the gearbox and $60 on the axle. The defendant

now counter-claims against the plaintiff for the sum of $1,771 plus his 2

costs of labour and materials used in repairing the car.
As steted earlier on in this judgment the present action really

arises out of a contract of sale of goods and the provisions of the Sale

__-a

of Goods Act 1975 apply to such a contrazct. The 1985 Nissan Sentra station
wagon c¢ar in this case falls within the definition of goods in =ection
207y, When the ds®
in American Samoa and the plaintiff =accepted the offer and they agresd

that the price was US34,000 or $8,000 plus the ssles tax of US$SO or $160

a contract of sale of goods between the plaintiff and the defendant canme

- into existence at that time. It is ilmmaterial that the full purchase

price was not paid a2t that time and that some days later the defendant
paid a depesit of $6,000 towards the purchase price with the balance to
be payable over a subsequent period of time. Given that there was a

contract of sale of goods the next question that arises is whether undsr

the provisions of the Sale of Goods Act 1975 property in the car had passed
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from the defendnt to the plaintiff. Section 18(1) provides that where
there is a contfact for the sale of specific or ascertained goods the
property in %he:goods passes to the buyer at the fime the parties intend
the proper%xﬁto paés. And section 18(2) provides that the intention of

the parties may be ascertained from the terms of the contract, “he conduct
oi the parties and &}l the circumstances cf the case. Howerir, whars
trtention of the parties ar o whern vroperis In the foois oo yres
to the buyer is not clear, section 19 provides the rules for asceriaining
the time when the property in goods under & ccocntract cf sa
is to pass to ﬁhe buyer. Rule 1 of the said ruies is the rsisvanit ruls
and 1% providé%i:
{ﬁﬁhere there is an uncorditional contract for the sale of

specific goods in a deliverable state, the property in

the pgoods passes to the buyer when the contract ie madse,

and it is immaterial whether the time of payment or the

time of delivery or both, is postponed.”
In this case 1t is not really clear when the plaintiff and the defendant
intended the property in the car to pass to the plaintiff as ouyer. I
does not apﬁéar that +the plaintiff and the defendant actually brought
their mindslto bear on that guestion. I am therefore of thes view that
rule 1 in section.19 applies. The reasons are that the contract in this
case 1s an unconditional coniract for the sale of specific geods in a
deliverable state. The car was specific goods in terms of section 2(1)
as 1t was idéntified, and agreed on at the time the contraci was made.
The car was.aiso_in a deliverable state at that time. Although payment
of the full.fﬁréhase price and delivery cof the car were to occur at a
subsequent date that is immaterisl as tc passing of property under rule
1 in section 19. I am of the view that rule 1 in section 19 applies in

-

this case and that the property in the car passed to the plaintiff buyer

from the defendant seller at the time that the offer to sell by the defendant
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was accepted:by the plalntlff. This means that the ownership of or property

in the?g_ar_;belonged to the buyer at the time the contract was made.
PossesSibn. of the car was delivered to the plaintiff in November 1989
so at that tlme possession of and property in the car were both with the
plalntlff._

In such a situation where both possession of and property in the
car had passed from the seller to the buyer under a contract of sale of
goods; ﬁhe:séilef cannot lawfully retake the car and resell it to a different
buyer -simply because the original buyer has not paid the full purchase

price. For the seller to sc act, means he runs the real risk of an action

in conversion being brought against him by the buyer. In Ward Ltd v Bignall

{1967] i.Q;E; 5345 550 which is a case concerning the sale of cars under

the Engllsh Sale of Goods Act 1893, Dipleck LJ stated :

”If the unpaid seller resold the goods tefore or after the
property had passed to the original - <r, he would remein
liable to the original buyer for damages for non-delivary
if the original buyer tendered the purchase price after the
resale, and if the property had already passed Lo the
original buyer at the times of the resale he would he liable
to an al%eérnative action by the coriginal tuver for damages
for conversion."

In Chltty on. Contracts 24th ed., vol. 2 in para. 4605 it is stated 1 "I
is submluted that the seller cannot lawfully retaks (or obtain =an order
Zor specifié restitution of) the goods, whers, following ths contract
of sale,. the buyer has both possession of, =znd the vroperty in, th2 goods;
any AetaK+ng of the zoods Ty she selilsr in thess oi
in cases of fraud or mlsrepresentation) ne g conversion s
In this case where possession and property in the car had boith passed
from the defendant seller to the pleintiff buyer, ths preoper aciion for
the defendaht to have faken as he is an "unpaid seller" in terms of section
38 was to sue the plaintiff buyer for the outstanding balance of the purchase

price of the car instead of retaking the car and reselling it toc a different

buyer., iIn Suq@;§ case the unpaid seller's remedy in my view is not against




;

the goods but against the'buyer for the balance of the purchase price. In

appropriate " circumstances, the unpaid seller may also claim interest on

the unpaid béiénce of the purchase price.

Ferhaps to complete the picture, I must point out that an unpaid
seller in terms of section 38 does have a right to resell the goods.
L .

Thet right of resale is nrovided under section 39. But the right ¢ re=sl
undar section 39 ig limited to circumstances permitied
And the circumstances permitied undsy the Act where = ssllsr way
his right of resale are provided in section 47{3) and (4). lGowever I
nesd neot set out section 47 in this judgment or dwell on thiz oiint any

longer =2s, on the facts of this case, section 47 does not arise to assist

the defendant.

From what has been said, I have come to the view thet the acition
by the defendant of retaking and reselling the car to a subsecusnt buyer
amounts to Vconversion since possession of and property in the car had
;iready passed to the plaintiff. The proper hasis for the action by the
plaintiff therefore lies in the fort of conversion notwithstanding that
its crigin liés in a contract of sale of goods.

Conversion being the correct basis of the action by the plaintiff,
the proper measure of damages for compensating the plaintiff on the present
facts should be the value of the car at the time of the conversion as
there was no evidence adduced at the hearing of the market value for this
kind of car.  Tq-ascertain the value at the time of the :conversion the
Court in this-caée takes into account the wvalue of the car when it was
s?ld by the defendant tc the plaintiff. That was $8,160. Add on to that
amount the sums $1020 and $350 paid by the plaintiff for customs duty
and freightagqhand the total comes to $9,530. Less from that amount the
sum of $1,860;wﬁich is the unpaid balance of the purchase price of the

car and welﬁfébiéft with the amount of $7670. The windscreen and gearbox

of the car-wéféi&amageqwand the cost of the windsecreen of $400 and the




_uﬁélﬁf‘$6,920. Given that the car was used for 2
dl)aﬁ”'accidént where the gearbox was damaged and was
fpéfiﬁdzdf over 12 months and was also affected with

seawater” ﬂuring eyclone Ofa I will ailow general depreclation of 107%.
That redﬁdés.the figure of $6,920 to $6,228 which in my view was the value

of the paﬁ:télthewplaintiff at the time it was converted. I would also

byfthe-plaintiff for the $400 which he paid to the defendant
eﬁﬁ windscreen but was not used for that purpcese by the

_hus the total amount of the claim allowed to the plaintiff

‘“im-by-the,defendant for the balance of the purchase price
s already beén taken into accouni in assessing the value
Hé_time of the conversion. As 1o the claim by the defendant
Qﬁ other repairs he carried out, I am not prepared te allow

f_y reasons are these. Firstly, I a@ﬁsatisfied on the evidence

that thosé repeirs were necessary. I accept the evidence of the plaintiff
that all:that which required repairing were the windscreen and the gesrbox
and the costs of those necessary repairs have besn deducted from the valus

other rspairs

4H]

of the car &% the time it was converted. S=condly, thos
wers not requested by the plaintiff. It would not be right 3o lump the
elaintiff with the cost of repairs he did not request. To do

nab theplainiifl will be burdensd with sxpenses he 810 oo osgusac

or wanted to ddcur. That cannot be right in my view., Thirdly, tho:
derives .ho. benéfit from the non-requested repairs done by the d=fendan

to the.cér5a$ﬂit'has.been resold. Accordingly the claim by the dafendant

for thos§f;§§airé'apart from the windscreen and the gearbox is disallowed.

L




I ghould also mention that I do not accept the sum of $2,000 for
which the;&éféhﬁant.resold the car as representing the true value of the
car at .‘bhey-t"-iime of the conversion. The defendant claims $2,744 for his

costs offﬁﬁé repairs done to the car. That deces not include the value

of the restof the car that required no repairs... If the-defendant's costs
of rep&iré §f $2,744 1s added together with the value of the rest of the
car whi§h required no repairs, there is no doubt that the total amount
would,faf é£6§ed $2,000. Thus I do not accept that $2,000 is the corrsct

value of the ear at the time of the conversion. There is also no evidence

arket value for this kind of car was $2,000 at the date of the
‘ conVersigh;?f ;

Figéily; I do not allow the clazim by the plaintiff for interest
in the 6ix§ﬁﬁstances of this case. This do=s not mean that the Court
has not tﬁéT5uriSdiction to award interest where appropriate in a case
of convepéibn; As for an unpaid seller in a contract of sale of goods
case, he may~in an action against the buyer for the price of the goods
also claim.fbf.interest on the unpaid balance of the goods. And the Court
nay award'iﬁﬁérest in an appropriate case.

In all, judgment ig given for <he rlainftif? iz tha sum

cius costs which I fix at $500.00.




