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HELD AT APIA 

BETWEEN 

.. : .' -r 

SANDA 

TIlE PACIFIC emililmCIAL BANK 
a duly incarl Jorrd>od company 
having its r"gj.3 t,ered office 
at Apia 

PLAINTIfF 

\ 
I 
! 
I 
J 

AND , PAUL GRAY "wi 'l'flULOGOMAI GRAl 
bo I;b of Ha I., '" '1'1t0olog:i.cal 
College, ]):1.:'; I,ur Trainees 

DEFENMNTS 

Counsel Drake for Plaintiff Bank 
Enari for Defendants 

Hearing . 10 February 1993 . 
Judgment : 23 February 1993 

JUDGMENT OF SAPOLU 1 C. ,J • 

On 15 July 1992, the plaintiff broughl, '"ll a.o.Unn '" I:,,:; CouTLf' 
t' 

against th!J defendants claiming the sum of :li?l, ?SJ heinl; tIl" l",sj,dual 

balance of a loan the defendants obtained from th8 plail1i;.)J'f' i 'j Octor."Jf.'":l' 

'1984 plus accrued interest. That action was C'.Fl..l.l.cd Cor rnr:)!ILi'lli I'll 

17 August 1992 and the defendants made no apP,,',rnncc. I Ie "",. i,I"", ;tcl.jOUIJlC<! 

to 2/. August 1992 for formal proof and on [,ha t. clay th;;: ;;0" I, entered 

judglllent'~by formal proof for the plaintiff ill tehe :;um of I\i.-':, 'i'J',.1 0 which 

also tonk .Into account accrued interest from ,.',,,, date 1.11':' O" Lion "as 

filed t.o the date of judgment. T·he defDndan til,:," '" ,,::'so (,"! Ie ''':'i La pay 

costs. 

On 16 October 1992, the defendants f:LLBrI ,Jri appJ.: ".'ll,;.lir l to net. 

aside that judgment and for a new heal',:Lng 1.0 b" r,rnn Led, ill nupporL 

and testined in evidence that the reason for the clef811,lantc: failnro 
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to appe.ar in 'Court on 17 August 1992 was becaus8 Lhn i-J(;ni.ol' lonll!; 'd'f'·,{~r.~r 

• for the plaintiff had told her on the phone on 1"['ida,Y, 1/, AUf;";: I I '/I?, 

that she did not have to appear in Court on 17 Aueus I; 19'P as the p ,',," I, i ff' s 

lawyer would adj ourn the case for 3 months. l'aulogomai Gray al,w ,lel'''Hed 
, 

in her affida.vit and testified in evidence that the defendants har! 1",1 'I "'led 

all along that the proceeds from the sale by the, pi.ainl,1 r'l' of 1,1',·.1 I' land 

which was used to secure their loan had set tled j n fuJ J Lbc~ t r I ().'III vi i I,h 

the plaintiff. Allegations to the same effect are eontainr:r! in Lhe 

defendants st",t!linent of defence. 

In opposing the application to set aside the judgment en I,c>,'cci for 

the plaintiff on 24 August 1992 and to grant a ne" hearing, the p:J n.in L iff 

( 
called oral evidence and the senior le.'.ns officer for the plaint:U'f II LSD 

,-,' filed a sworn affidavit. In her affidavit and orn-1 (wirlnnr~0, Lh(~ ~}I;n'l()r 

loans officer for the plaintiff deposed and testified that, ulHl ne'ler 

• told Tauiogomai Gray on the phone on 14 August 1992 that the cicrpndall os 

did not have to appear in Court on 17 August 199' when thD p.l" ill Ic.i r'f' I" 
action was to be called for mention. She also (Jeniecl thn \". :;11': " lei 

Taulogomai Gray that the plaintiff's solicitor had advisDd that ti," ·",'i'l! 
by the plaintiff was going to be adjourned for .3 months. SljP :'II.!"1 ';1'31' 

told the Court that on 26 July '1992, Taulogomai Gray met \'Ie I hn" "t 

the plaintiff's premises and asked her if she, Taulogolllai, ho.ri 1,') ""I'n 

up in Court on 17 August 1992 to which she replled tho. Ic "l\etllC'" or 110 L 

Taulogomai turned up in Court, the plaintiff would still pro"',,''] \" i th 

the case and obtain j udgmen t. She also, whilst TalJlo:~()mai H:I.~~ f~ I,j LL 

present, called the plaintiff1s solicitor on the phonr-; 8.m) th(:) :<.')i j,:i 1.r)I' 

advised that the plaintiff would proceed with formal prooi'. 

On this pal'tof the application, the Court in "d,jjtion L flllvlllg 

the affidavits filed by the defendants and the pininG', [f also k,d II", 

benefi t of hearing oral evidence from witnesses by both p<JXti8~:i all l ! 

assessing the reliability and credibility of those wi tnesse". 
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to a certain extent, the final submission by e(Jutl(W I frn" the !Ii' r'''JH.lants 

that the eS'sential qu~stion in this case is wh i ch version of' I.!I(-~ (, i.i.dence 

does the Cout accept. In this regard, I prefel' Lito nV.i.doIlCD "r' 1.1t" "onior 

loans officer for the plaintiff to the evidence of Taulof~nln!l 1 Gray. 
I) 

l\'L(~ordingly I cAme to the conclusion on this part or Lhe (~V i dcrwe that 

the plaintiff did not by telephone inform '!'iI.lJ I ()P;0IlPI i G ['/l,Y IH) 1/, i\UgW3t 

1992 not to appear as the plaintiff 1 s solid tor ;i!J.S goillr: 1;0 a.d.j ourn 

the plantiff'.s action for 3 months. What did happen was that LiI,· pJIllntiff 

told' Ta"logoinai Gray whether or not she turned up in Court ""I 'i August 

1992 the plaintiff would still proceed with its action and obi,,, 1 n .illdgment . 

The plaintiff also called a former employee who \',,,,I,i1'I"d that 

in early 1988 he went to New Zealand on a private visit and he "'lOk with 

him a'list of the names of those people who were residing in II"" /,ealand 

but owed .money to the plaintiff. Amongst that list were I,he J1!lmeS of 

the defendants. He met with the defendants in Auckland and ,li scussed 

wi th them the residual balance of their loan with the pla,i n Liff' and the 

question of repayment of the loan. His purpose waG to ('.0 1 .l.Cf~ L monf.!'y 

for the plaintiff. He also testii'iod thaI, there; WU.I' no dlIW1J:~:: i Oil j)et,W(]f;rJ }' 

himself and the defendants about the sale of the defendilllL' 3 land to 

meet their debt to the plaintiff. According to this ,Ii tne:;lI, t,ll"],8 could 

not have been any such discussion as he was not a,mre at 1.1", L I.'; me that 

the defendants land had been sold. On his 1.'8 Lurn to Snmon \1' lln :.r~d down 

in writing his discussions in Auckland wi th the defendu nLfl !) wl there 

is no mention in that writing of any discussion wit,h the clcj"r:nd::J11!.S about 

the sale of their land. 

In view of this evidence by a former employee of Ille pLaintiff 

which I accept, I have to reject the evidence of Taulogoma i (;"ay that 

the defendants believed all along that the 1'I'occ8ds fre"" I.h8 lIale of 

their land cleared their loan with the pla:intHI' o.ml ",erG 1;1"" ',r'o" ,·;hock,d 
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and incredu,lolj'Cwhenthey were served with a form,; 1 d8m".nrl ['or ~I,I·.' ,'F',', .rlO 

in February 1992. I am of the view that when thr:: r,-]:!.inLU'f':', ,.rnpjr',/r)o 

met with the defendants in Auckland at the beginning of' 1')2,8 ".nri rI', :·".,,,,,','«l 

wi th the defendants the residual balance of their loan with the pi". lnl.iff 

and the question of repayment, the defendants must have ber:o,," ",,'l['C 

at that time that they still owed money to the pla1n U.ff and 1),0.'y ,Ild 

nothing to confirm whether they still owed money 1,0 the plain ti f'J'. 

Having said all that, there is one important matter wh:lch i:, "Oi.:;'ld 

in the statement of claim and denied in the statement of defc'II'co hit 

was not referred, to in the oral evidence. This is the question of _i I) IJr·I·~<:;t 

ra te. In 'the' statement of claim the plaintiff says that the agreed in 1,(' ,',",t 

ra te for tli;', d~iendants loan 
-"I ":,:,{:,,, 

was 18% per annum. The defendants ion th" i r 

statement of defenence deny that that was the agreed inler8st )'n 1/) "nd 

• say. no. more on this point. The importance of Lhif, qUGS Lion j ~~ 1,11:1 L 

it is clear that a very substantial portion of the amount c 1 :j"j IlIr-::d l,y 

the plaintiff and for which judgment has been given for the pi 'l in I i 1'[ 

is made up of accrued interest. However apart from Lhe alleg.'l 1. i 1m ) n 

the statement' of claim and the denial in the statemen c of defence: Llle:l'" 

is really nothing else for the Court to go by. 

I have ,anxiously considered how to deal with chis disputed qW~8-1,i()n 

of interest in view of the lack of supporting affidavi t or evideni"~(: fJ'()ffI 

either side in this case I have also considered whether a ne\<! hr;al'-ing 

should be granted solely on the question of interest rate. After ['llrthe l' 

reflection, l.,hl3;ve decided to defer my final decision on the pl'esClJi; 

application' ahdto allow the parties the opportunity to call evidence 

i.e they wish to do So on this question of interest rate. I would tlwrefo r'c 

first ask counsel for the defendants whether the defondl'lntr; wi.sh L" r:a II 

evidence in support of their denial that the agreed interest ['al,() for 

their loan was 18% per annum. 
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ADDENDUM 

After the above decision was delivered, counrwl for Lb'; fln('I'lldants 

advised the Court he had not obtained instrucl-,.i.oll~; from Lit(' r\r,'!"'lld::lnts 

whether to call evidence on the question of inLerest a r; it> wac liie: f"Jl'bner 

who had, ":reCeived the defendants I instructions. l\ecording-ly Lh-: case 

is adjourned to the next mention date which if, 8 Mat'ch \993 f")l' r:rlUnsel 

for the defendants to advise the Court whebher they wish to '''' I L '?'Jiclence 

on the question of interest. If so, then a date will be fixerl r "l' h"'lring 

that evidence as well as any evidence from the plaint:Lf'f. 
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CHIEF JUSTICE 
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