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Judgéght;_ : 23 February 1993

JUDGMENT OF SAPOLU, C.J.

On 15 July 1992, the plaintiff hrought an achion in fhilg Courl/

againétf}ﬁﬁef:defendants claiming the sum of $21,25% heing Lhe reslidual

balanée‘of a loan the defendants obtained from the plainiiit in Octobsr

1984 pidé accrued interest. That asction was cnlled for me

[ .
RPN RRIA I T

17 August 1992 and the defendants made no appearance. 1 woo bhon adjournad

to 24 August 1992 for formal proof and on thal day this Goul entered

g

Judgmentzby formal proof for the plaintiff in the sum of $21,790.10 which

also. took 1nt0 account accrued interest from ‘'te date Lho

aclbion was

filed tOfthe'date of judgment. The defendants wore also cederwd to pay

costs.
On. 16 October 1992, the defendants [iied an appliralicn to set
aside that Jjudgment and for a new hvalzng Lo be pranted. i supporl

of that~gpplicaticn, the defendant Taulobomuj Gray wswore an aflidavil

and téSﬂified' in evidence that the reason for the defendanis failure
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to appear'iﬁ'CéUrt on }7 Auguat 1992 was becauge bhe senior leans of {iaer
for +the plaintiff had.told her on the phone on riday, 14 Augquol 1992,
‘that she did_noﬁ have td appear in Court on 17 August 1992 as the plainlLiff's
lawyer.woulaﬁé&joﬁ;n the cése for 3 months. Taulogomal Gray alsc deposed
in her affi&éviﬁ and testified in evidence thét the defendants had believed
all along that the proceeds from the sale by the plainlif{ of Lheir land
which was used to secure their loan had settled in full Lhelr FPoan wilh
‘the plaiﬁtiff.‘l‘Allegations to the same effect are contained in Lhe
defendants:éxéiement of ‘defence.

In%bppqéiﬁg_the ﬁpplication to set aside the judgmenl entured for
the plain%iffjbh”24 Augﬁs£l1992 and to grant a new hearing, the plainliff
called oralie%iﬁence and the senior loing officer for the plaintiff also
filed a sworn affidavit. In her affidavit and oral evidence, bhe oenior
loans officér for ‘the plaintiff deposed and testified that she never

« told Taulégémaifﬂray on the phone on 14 August 1992 that the delendunis
did not Ha?é ﬁd'&ppear in Gourt on 17 August 199 when the plaintifl's
action wds to bBe called for mention. She also denled thal she bLold
Taulogomai Gray that the plaintiff's solicitor had advisnod thal tho selion
by the plaintiff was going fto be adjourned for 3 months. Bhe inriher
told the Court that on 26 July 1992, Taulogomai Gray met wi ' her at
the plaintiff's premises and asked her if she, Taulogomai, harf Lo turn
up in Courtfoﬁ;17 fugust 1992 to which she replied that whether or nofi

Taulogomai turned up in Oourt, the plaintiff would still proeceed wilh

. the case and obtain judgment. She also, whilst Taulogomai wns still

present, called the plaintiff's scolicitor on the phone and the coficiioe
'advised that £he plaintiff would procesd with formal vproofl,

On this partof the application, the Court in addition b» having
the affidﬁﬁits filed by the defendants and the plaintiff also had Lhe

benefit of hearing oral evidence from witnesses by both parties and

assessing the reliability and credibility of those witnesses. | nceept,
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to a ceﬁt&?ﬁ extent, the final submission by counsel for Lhe defondants
that the ‘ei'i_;s.cantia;l question in this case is which version ol llin cvidence
does thé‘Coutfaccept. In this regard, I prefev Lhe ovidence of Lhe senior
loans  3£fi9ér for +%the plaintiff to the evidence of Taulogomai Gray.
nbuordihgly I cﬁme to the conclusion on this part of tLhe evidence that

the plaintiff did not by telephone inform Taulogomal Gray on 14 August

1992 not to appear as the plaintiff's solicitor was going Lo adjourn

thelpiaﬁtiﬁfﬂs action for 3 months. Whait did happen was that Lhe plaintiff
toldiﬁ Eioéqmai Gfay whether or not she turned up in Court on 17 August
1992 ﬁhgnpiﬁintiff would still proceed with its action and oblain judgment .
The .p1aintiff also called a former employee who GLeubifinsd that
in-eariy-1988 he went to New Zealand on a private visit and he took with

him a%list of the names of those people who were residing in New Zealand

E':ﬁoney to the plaintiff. Amongst that list were the names of
the '&éf§ﬁdénts. He met with fthe defendants in Auckland and discussed
with them the residual balance of their loan with the plainliff and the
question .of repayment of the loan. His purpose was to collecl money
for the plaintiff. He alsc testified thal there wes no discussion between
himseif and the defendants about the sale of the defendant’s land to
meet their debt to the plaintiff. According to this witness, bhere could
not have'been any such discussion as he was not aware at ihnt lime that
the defendants land had heen soid. On his velburn to Samea b nolsd down
in writing his discussions in Auckland with the defendanls and thers
is no_mention in that writing of any discussion with the defendan's about
the sale of their land.

In ‘view of this evidence by a former employee of the plaintiff
which I accept, I have to reject the evidence of Taulogomni Gray that
the deferdants believed all =along that the proceeds from Lhe cale of

their land cleared their loan with the plaintill and were thoerafore shocke
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, with the defendante the residual balance of their

“says no mepé; ofi this point. The importance of this

e

and ineré when they were served with a formal demand for $19,9%5.,.00

in Februa:.-y 19‘92 I am of Lhe view that when the plainbifl's cupleyna

met with the defendants in Auckland at the beginning of 1988 and «iveussnd

and the question of repayment . the defendants must have becon: aware

at that time‘that'they 5ti1l owed money to the plainliff and bLhoy did

nothing to confirm whether they still owed money Lo the plaintirl.

Having said a1l that, there is one important malter which is rainnd
in the efdtemeﬁt of claim and denied in the statemenl of defence bui

was not refeffed{to in the oral evidence. This is the question of inler-st

rate. In

t‘tement of claim the plaintiff says thal Lhe agreed interas

rate for hdants loan was 18% per annum. The defendants in their

statement 'ofi'defenence deny that that was the agreed interest rale nnd

quesbior ia Lhab

it is clear that a very substantial portion of the amount cinimed by

the plalntlff and for which jJudgment has been given for the plaintil'f

is made up of accrued interest. However apart from the allegalion in

the statement ”*”,c1aim and the denial in the statement ol defence

Liiere

is really netllng else for the Court to go by.
I have¥aﬁxiously considered hew to deal with this disputed qunsiiaon
of interestein eiew of the lack of supporting affidavit or evidence Lrom

either elde 1n this case I have alsc considered whether a new hoaring

should be granted’solely on the queetlon of interest rate. After [urther

reflectlon¢1'

& e; decided to defer wy final decision on the present

applicatibn__eqd ‘to allow the partieg the opportunity to call evidence

if they wish %o ag so on this question of interest rate. T would therefore

first ask counsel for the defendants whether the defendants wish to call

evidence in support of their denial that the agreed interest rahe for

their loan wes 18 per annum.

Y

loan with the plaintiff
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After the above decision was delivered, counsel for Lh: defcndants
advised the Court he had not obtained instructions fFrom bhe defondasnts

whether to call evidence on the question of interest as it was his partner

§éiVéa the deferndants! instructions. fAccordingly  Lhe base
is adjsufnéd_to the next mention date which is 8March 1993 [vr aounsel
for tﬁé”défgﬂdﬁnﬁs to advise the Court whether they wish to enlil evidence
on the quééfﬁdn of interest. If so,; then a date will be fixed for hrnaring

that evidence as well as any evidence from the plaintiff.
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