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DECISION OF SAPOLU, C.J.

This is a prosecution brought under ssctica 3(1)(b) of the Indecent
Publications Ordinance 1960 alleging that the defendant printed cr ceouse to
be printed in the Samoa Sports newspaper an indeceat documeat, nzmely, an
editerial headlined "WHERETHEFUCKAREWE™M,

Yow section 3(1) (b) provides:

"Every person commits an offence who prints or causes tc be printed
"an indecent document".

Secticn 3(2) upon which the prosecution relies es indicated by rounsel

then provides

"[very person who commits an offence against subsection (%) of thnis
"sectien is liable on conviction to 3 fine not exceecding §50",

Mr Edwards for the Prosecution submits thet the word "indecent" zs
used in section 3(1)(b) must be given ifs ordinary and popular weaning. He

zlso says that the test to be applied here in this cese in determining
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whether @ document is indecent is thet accepied by the MNew 'lealand Court of

hppeal in the case of R v. Dunn [1973] 2 NILR 481. In that case, the test

which appears to have been accepted by the Court in defermining whether s
matter is indecent is wnether it offends asgainst 2 reasonable and
recognised standard of decency which ordinary and reascnable members cf the
community ought to impose and cbserve in this day snd age. The Court then
went on to say thet indecency must alwasys be judged in the Ilighil o7 time,
place and circumstances.

I heve given due consideration to this submission and I do not accept
it. In Dunn's case what the Court was concerned with wes & prosecution for
an indecent performance brovght under section 124(1)(c) of the Wew Zealand
Crimes Act. That section reads

"Every one is liable to imprisonment for 3 term noi exceeding

"two yegrs who, without lawiul Jjustification or excuss exhibits

"or presents in or within view of any place to which the public

"have or are permitted to have access any indecent object ar

"indeceat show or performance®.

Subsection & of %the same section then reads

"Nothing in this section shall =spply to any document or matter

"{op which the Indecent Publicatiens Act 1910 relates, whether

"the document or matter is indecent within the mezning of thet

"het or not.?

Now sections 128(1){c) and 124(b) of the New Zesland Crimes Act 1961 eare
almost identical in terms to sections 43(1){b) and 43{b) of our Crimes
Ordinance 1961. If, fnerefere, the present prosecution wss brought under
section 43 of our (rimes Ordinance, Dunn'- czse would have been of grest
zssistance in the interpretetion of the word indecent 23 used under That
section. But tne present presecution is not brought under the {rimes
Ordinance but under the Indecent Publicstions Ordinsnce. 1t is also clear

from section 124(b) of the New Zealand Crimes Act and seciion 43(b) of

our Crimes Ordinance that the sectiors wherein those subsections are
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contained , do not apply to any document or matter to which the respective

Indecent Publications legislations of the two countries apply. But 2@ more
cogent reason for not applying Dunn's case to the present prosecution, is

that, under ths Indecant Putlications Ordinancs 1960, the words Mindecent

_document™ aad defined in the Ordinance itself which also prescribes the

test tc be applied and the factors te be considered in determining whether 3
document is indecent or not. However in the Crimes legislations slready
mentiened, the word indecent is not statutorily defined and so it is left %o
the Courts to decide what meaning is to be ascribed to the word indecent 2s
vsed in the Crimes legislations. I think grest cavtion is required when
applying cases decided on the mesning of a werd used in one statute to the
same word when used in & different statute especially where the former
statute dees not define that word but the latter statuie does.

I should also refer to the case of Police v Drummond [1973) 2 WILR 263,

another decision of the New lealand Court of Appeal, because the four leiter
word complained of in that case is the same as the four letter word which
forms the essence of the present prosecution. More importantly, it is fo
show the difference in the test to be z2pplied whsn 2 prosecuiion for
indecency or obscenity is brovght under an Act like the WNew Zealand Police
Offences Act 1927 which does not define those words.

In Drummond's case the prosecution was brouvaht for use of 2 fo r
letter word, the same 8s the four letter word complained of in this cese.
The charge was preferred under section 48 of the HNew Zezland Police Oifences
Act. That section provides

"tyery person who uses any profane, indecent, or obscens langusage

"in any public place or within fthe hearing of any person in such

Ypublic place is liable to imprisonment for any Term not excesding
"one hundred dollars."

T
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hs it éppears from Drummond's cese, the amount of the'haximum fine under the
Act must hsve been increased by the time thet case came before the Court of
hppeal. Apart from the amount of the fine, 1% appears that the words used
in section 48 of the New Zealand Police Offences Act are identical to the
words of section 4%(a) of our Police Offences Ordinance 1967. The defendant
Was convicted for use of obscene language under section 48 of the New Tealand
het and on appeal the (ourt of Appesl dismissed his appeal. McCarthy J in
his judgment stated the test to be applied as follews : "But what standard
"then should s Couri determine whether the particular language used is
Ysuificiently offensive to decency. The standard which must be taken is
"the current standard of the caommunity. The statute is net concerned with
"morality; it is directed towards public behavioury it prohiblits the use
"of obscenme or indecent lanquage as a breach of decorum when that language
"offends agzinst contemporary standards of propriety in the community. In
“any particular case whether it does so offend is not to be decided in the
"zbstract, but must be viewed against the circumstiances and the setting in
"which the words are used." Without deciding the point because it does not
arise in this case cese, the test pronc nded by Mc lerthy J could very well
have been spplied in this case if this prosecution was a prosecution under
our Police Offences Ordinance. But that is not the situztion hasre.

The present prosecution is a prosecution under the Indecent Publicetions
Ordinance and the test gpplied by Mc Carthy J in Orummond's case 1: not the
test to be applied to a prosecution like the present ong, which is brought
under the Indecent Publications Ordinance where the test to be applied is
expressly provided. In Drummond's case, the relevant statute does not
define indecency or obscenity or provide 3 test for determinisg indecency.

Se it was open to the Cfourt to lay down the ftest whigh 1t did.
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Coming now to the real guestion in this case whether the words used by

the defendant are indecent in terms of the Indecent Publications Ordinance,

I think the starting point of our enquiry should be the famous statement of

Fl

Lord Cookburn CJ in R v. Hicklin [718681 L® 3 QB 360, 371 which is & well

*known case in this areas of the law. He said

"T think the test of obscenity 1s this, whether the tendencf of
"the matter charged 2s obscenity is to deprave and corrupt those
"whose minds are open to such immoral influences, and into whose
"hands a publicastion of this sort mey fall."

The common law test as pointed out by Cfockburs CJ In Hicklin's case, found

favour in some Courts in the English spesking world st different times.

fowsver it wss subjected %to judicial criticism by Windever J in the

kigh Ceusrt of Austrelis in the case of Lrowg v Graham [1969] 121 CLR 375.

* The New Zezland Cecurt of Appeal also declined to follow the Hicklin test in

the casas already cited of Dunn and Drummond in relation to the stateiory
provisions in isswve in those ¢ases, In the United States, the Hicklin test
hes also been generally rejected, as pointed out by Windeyer J in (row@ v
Graham. However, the fact remains tﬁat the Hicklin fest hss besn incorporatsd
into divers specific pieces of lsgislation, including the Western Samoa
Indecent Publications Ordimance, and still forms part of our legislstion.

It also appears from the judgment of North J in the New Zesland Court of

at
hppezl decision in In re Lclits [1961] NZLR S&2 that/the time of that

decision, fthe Hicklin test was still incorporated inte the New Zezland
indecent Publications Act 1910 and in some Australian legislastions 1ike the
Cueensland Objecticnable Literature Act 1853 and the Victorian Police

¢+ Offences Act 1957. Llikewlse the English Obscene Publiceations Act 195G had

also up to that time still retzined in substance the nicklin test.
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In the csse of In re Lolita, the Court dealt with the provisions of
the New Isaland Indecent Publications Act 1910 which were substantially
similar to the provisions of our Indeceni Publicastions Ordimance. There
were minor differences between the New Zealand hct and our Ordinance, but I
regard those differences as immsterial for the purpose of this case.

Section 2 of the New Zealand Act defines what is an indecent document, the
same definition for an indecent document is contained in auvr Ordinance
gxcept thet the words Mor which unduly emphasise mattars oi sex, horror,
crime, cruslty, or vielence" are =zdded to that definition. But if one

Gz
turns to secticn 6 of the New Zgalandawhich provides for certain documents
deemed to be indecent, one finds the words "er unduly emphesise matters of
sex, horror, crime, cruelty or viclence™ are used in that section. Turning
to sectien 3 of the MNew Zealand Act which is tThe offence provision, cne
finds that the acts prohibited by that provision are identical to the scts
prohitited under section 3 of ocur Ordinance but theipenalties are different.
Section 5 of the Mew Zealand Act which dewls with the considerafions for
determining whether & document is indecent is substantially the same as
section 5 of our Ordinance except that the word '"Magistraite' is used in the
New Zeasland Act but the word *Court' is used in our Ordinance. The comparison
can go on, but I am satisfied that the provisioens of the New Zeelznd Indecent
Publications Act 1910 and our Ordinance are substantialiy the same and any
differences between the two are immaterizl for cur present purpose. It

follows in my view that In re lLolita's case 1s relevant and 3 highly

persuasive autherity in the spplicetion of the provisions of our Ordinance.

Perhaps I should mention, before going further, that the New Tealand Indecent

Publications Act 1910 was repealed by the New Zealand Indscent Publications&&,&

1963 making substantial changes to the law 2s contained in the 1840 Act.

One very substantial and significant change is that the Hicklin test does

not resppear in the 1963 Act, So Im re Lolita'™s cese must be of little or

eSS
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%f no ralevance to the law relating io indecent publicaficns i: New fealand
now, but 1t 1s still relevant to the application of the provisions of our
Ordinance.

Upon reading the judgments of North J and Cleary J in that case, it
ippears clear to my mind that the use of the words "angd the tendencg of the
matter or thing to deprave or corrupt any such persons® in section 5(1)(g)
of the 1910 Act incorporates the Hicklin test into that Act znd the Courts
would have to consider that test amongst other matters listed in that section
when determining whether a document is indecent or not. Cleary J in hig

judgment puts the matter io this way:

"The test of obscenity was long z2go 1aid down by Cockburn CJ in

"R v. Hicklim [1868] LR 3 OB 360 ss being ‘whether the fendency

"of the matter charged 25 obscenity is to deprave and corrupt }
"those whose minds are open to such immoral influences and into
"whose hands a2 publication of this sort may fall'. The word used
"in our legislation is ‘'indecsnt' and not 'obscene', and although
“the two words may not bs synonymous the shedes of difference
"between them must be slight. At 21l evenis, section 5 of our I
"hei reprodvces words used by Cockburn CJ when it directs that
"the tendency of the matfer 1o deprave or currupt must be
"taken into consideretion in determining whether 3 publication is
"indecant. It hes been said cften enough that it is not sufficient
"io satisfy the fest laid down in Hicklinmn's cass fhat the
"publication showld be shocking or disgusting, ... There must also |
"be 2 tendency to deprave snd corrupt.®
It should also be mentioned that ie the judgments of both North J and {leery J
they were of the clear view that the use in section & of the 1970 Aci of the
words "unduly emphasises matters of sex etc™ extended the common law test laid
down 1n Hicklin's czse so that the 1810 Act not only incorporated the Hicklin ;

test put added on to thati test.
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Another malter which was dealt with in the judgment of North J is the
question that a defsndant shall net be convicted unless his ‘act' was of
an 'immorel eor mischievous tendency'. On this question North J ssid

"I pass, then, to consider the various matters réferrsd to in

"section 5. While this is not a prosecution, I am of the

"opinion that section 5{1)(b) and section 5(2) are of considerable
"impoertance. Section 5(2) does not say that a defendant shall
"net be convicted unless the Ceurt is of opinion that the ‘act!
"of the defendant was of an ‘immoral or mischievous tendency.’

"On the contrary, it says that the document (in this case the
"book) shall not be held to be indecent unless the ‘act' of the
"defendant was of an 'immoral or mischievous tendency’. It would
"appear to me, then, that the Lsgisleture, in enacting these two

"provisions, did so for the purpose of ensuring thet the Court

"paid due regard to the nature of the 'act' of the defendant that
"orought ths matter before the Court. As the Lord Justice-Ceneral

"said in Galletly v iaird, 1953 J.C. 16

" 'h book or picture, however indecent ‘or obscene, will create no
" Tsocial evil of ithe type sovght to be repressed so long as it is
" 'kept in proper custody and uwnder responsible control. |
" 'The mischief resides net so much in the book or picture per se

" *as in the use it is put'.

"If in the present case, ihe appellant society had imporied the book i
"with fihe object of securing its circulation among @ limited seciion !
"of the community, I de¢ not myself think that the 'act' of the

"appellant society covld be said to have an immoral or mischievous
"{endency. Obviously the book may be of interest to ¢riminslogists

"and persons interested in psychology. Thezf, however, was not the

"purpose of these proceedings which were taken as & test case to
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"to determine whether the book should be made avsilable to the

oublic generally”.
1t appears to me from what North J7 szys that no decument should be held
indecent unless the act of the defendant was of an immoral or mischievous
fendency. Whether or not the asct of the defendanft has such a tendency
depends on the use of the document intended by the defendsnt, the extent of
the circelation of the document and the kind of persons inio whose hands the
document will be received.

Thers is one other observation of North J that T would like to refer
to because of its relevance in this aree of the law. He said in his
judgment

"3ut the fact that 2 novel has litersry merit, 1s not more than 2

“'consideration' to be taken into account by the lourt in

"determining whether the book is to be regerded 8s an indecent

"document. I think the inftention of the Legislafure wes thst the

"merits of the book were to be weighed zgainst any tendency it may

"have to deprave or corrupt the psrsons or classes of persons

"referred to in paragraph (d). It is to be noticed that paragraph

"(c) spesks of not canly the literary or artistic merit of 2 book

"but also of the medical, legal, polifical or scientific

"character or importance of fhe book. I would think thsi in the

"ecase of medicsl, legel, politicel or scientific books, the Court

"would be unlikely to hold that they should be banned or that any

"hookseller should be prosecuted for having them gn his shelves, for

"in respect of serious lifterature like this, it is esssntial that

“the books should be sdmitted into New lezland, Therefore, any risk

"that they might get inte wrong hands might deprave or corrupt young

"ogersons would reguirs tc be accepted having regard to the wider

"interests of the community™.
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I have referred fo this psssage, even theugh it refers o & book and not 3
newspaper, for fwo reasons. fFirstly, to show that whatever the literary

4

merit of & document like a novel or newspaper article, that has te De
weighed against the tendency of such document to depg§VE or corrupt.
Secondly, Mr Enari for the defendant, submits that the editorial in gquestion
is of a political chargcter. If that is in fact so, and it comes within
the words of North J just quoted, then the defendant stands 2 gocd chance of
being acguitted. |

This brings me to the word '"WHERETHEFUCKAREWE' which is the subject
of this prosecution. Tt is really several words Jjoinad together to appear
as one wordgand nct one word., Bul the sting really arises from the use of
the word 'fuck'. As alresdy mesntioned, this four letter word appears in
the nheading of the editorial of the st of COcfober 1992 issue of the Samos
Sports newspaper. The word does not =2ppear in any other part of the
editorial. This is now 2 well known weekly newspaper, at least in the Apia
area. But I assume that because 1t deals with sports and features
prominently stories and articles about rugby and sspecially ocur Many
Samoa rugby team as no other locel newspaper deoes, I think the popularity
with the public of this particular newspaper i: sw without doubt, Tt
follows that it must now have @ very wide circulation around ithe country
even though it is sold mainly, if not exclusively, in the Aple zrea.
Because of its comprehensive coverage of rugby and in particular our Manu
Samos, I would think that this newspaper's popularity end circulstion is
net restricted to any particular class of persons in the country, given ihe
nationwide commitment and support the country is giving to its national
rugby team. So I am of the opinion that there is no doubt about {he very
wide cirgulstiion of this newspaper within the counrty, The evidence adduced

by the prosecuticn also satisfies me that the defendant caused to te printed

the words complained of.
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Mr Enari for the defendant, who is the editer of the newspzper in
guestion, submits that the purpose of the heading of the editorial was fo
grab the attention of the public and focus it on the contents of the
.editorial. I do not agree with this submission. The heading as I see it,
whan read together with the rest of the editoriel, clearly suggests to my
mird, that the editorial hesding used, wes choser out of 2 feeling of anger
and protest, In essence, the editorisl is a criticism of the so called
demands made by the Apia Park stadium. The editorial then goes further and

Aoty ptatpeid
puts the blame on the Government and alsoc severely criticisedﬂwhen the so
called demand for free VIP tickets was from the Apia Park Board znd not from
the Goverrment is beyend me. It is perhaps debatable whether from & layman's
point of view, the Apia Park Board is part of Government; but in law, such
statutory bodies like the Apia Park Board are not part of Government,

Coming back to the editorial heading complained of, some people in
gur community may find the use of the four letier word in that hesding to
be in very bad teste; ofher people may Tind it highly offensive; while
others may find it shocking or disgusting. However the guestion for
determination is not whether the editorial heading is in very bad taste, or
highly offensive, or shocking or disgusting as people may think. The resl
gquestion is whether the ecditorial heading is indecent within the meaning
of the Indecent Publicstions Ordinancs.

That lesds me to the relevant provisions of the Indecent Publications
Ordinsnce. Sectiom 2, insofar as it is relevant for our present purpose,

cefines an indeceni document to mezn any newspaper which has printed any

indecent werd, or which unduly emphasises matters of sex. The definitiaon

seems to be twofold. Firstly, if @ newspaper prints an indecent word then
it is an indecent document. Secondly, if 2 newspaper unduly emphasises

matters of sex then it is also an indecent document. I find this an
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unsatisfectory cdefinition because a newspaper may use a word, or words, to
unduly emphasise a matter of sex. And if thet is se, then the word may become
indscent because of its undue emphasis on sex. On the other hand, a newspaper
g3y be said to be unduly emphasising @ matter of sex becauses of the indecent
words used to describe and emphasise that matter although it is not a serious
matter of sex. It does appear to me then that ihe fwo parts of the definition

-overlap. The second matter to be mentioned in relation to this definitien is

that in In re Lolita's case, North J adopted the meaning ascribed by the
Australian Courts to the words "uaduly emphasising matters of sex" which is,
v "dealing with matters of sex in a manner which offends agsinst the standards
"oi the community.”
The two parts of the definition of an innocent document mey be applicable
o the editorial hesding in this case. T will desl with the second pari of
the definition in order fo dispose of it now. The four letter word used in
the editorial heading is without doubi intrinsically sexusl in mezning. But
dees that mean that the esditorial heading unduly emphasise matters of sex.
I do not think se. The four letter word is lumped together with the words
"where the are weM. So it is not conspicuous in its setting. Any persaon
reading the editorial heading will netf be Instantly hit in the eye by the
four letter word used. In faset, I am o¢f the opinion that any person seeing
the editoriel headline will st first pause and wonder whati is this unusual
word. Mot only is it so long bvut it alse looks unfasmiliasr. Granted, that
the four letter word is used inm the headline and is in capital lefters, but
“its place in the editorial heading cdoes not suggest that it vnduly emphasises
L 20y matter of sex, Viewed in the context of the whole editorisl which is
about the so called demands of the Apia Park Board for free VIP tickets,
I am satisfied that there is no undue emphasis on matters of sex. More fo

the point, I think there is no "dealing with a matfer of sex™ at all because
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of:the use of one four letter word as in this case, in order to atiract the
meaning adopted by
/North J from the Australian cases. Thus, the editorial heading does not fall

within the second pari of the definition of an indescent documant.
That leaves only the first part of the definition, that is, whether
. the'word is indecent. Now section 5 which provides the considerations to
be taken into accountrin determining whether any document is indecent applies
generally to 8ll prosecutions for indecency under the Indecent Publications
Ordinance. And whatever ordinary or popular meaning the word "indecent' may

have, or whatever meaning the wrod indecent hss been glven under anather

statute, It is clear that the Llegisleture had intended, thet for the

N

purposes of the Indecent Publications Ordinance, the considerations listed
in sectien 5 are to be zpplied in determining whether s document is
indecent or not.

I deal now with the matters listed in secfion 5.
(a) Nature of the document:

hs alreacdy stasted we are here desling with a newspsper editorial.
The esditorial criticises the Apia Park Board for "demanding™ free VIP
tickets for Members of Parliament and politicians. It goes further znd
criticizes the Government.

(b) The natvre and the circumstances of the zct done and the purpose Tor
which the sct was done:

This is & weekly newspaper which published in ite st of October 1092
issue an editorial with a heading containing the four letter word glresdy
menticned. As to the purpose of the editorial hesding, I have already said

“thet I am of opinion that 1t wes chosen cut of 8 feeling of anger and
.protest ageinst the Apia Park Board for esking for free VIF tichkets.

(¢) The literary or artistic merit or medical, legal political or
scientific character or lmportance of the document or matter:

I do not say that this editorial has literary or artistic merit,
slithough it 1s well written. But even if it has, such merit ought to be

7:[fbtf weighed 2gainst any tendency it has to depﬁ%ﬁe and coreupt. Mr Enarl
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submits that this editorial 1s of 2 political character. Even if that is
*true, unless it is & serious work on politics, or a political classic,
1 think the charscter of the editorial heading in this case must be weighed
against any tendency it has {c deprove and corrupt. I musti sasy that this
editorial is not 2 serious work on politics. As slready mentioned, I do not
ses why the Government should be so severly criticized in the editoriasl when
it was the Apis Park Board that zsked for free VIP tickets. In the last
paragraph of the editorial, it ssys thet in ferms of rugby this means the
next Manu Semoas will be selected by the Prime Minister and his Cabinet.

Svch a possibility is so remote and unreal, that I do net think any

reasonabie Jemoen would believe it will happen. So I do not thiak the

editorisl in this case can be described as a serious work on politics.

(d) The persons, classes of persons, or sge groups to or amongst whem the
document or matter was or was intended or was likely to be published,
distributed, sold, exhibited, given, sent, or delivered, aad the
tendency of the matter or thing to deprove or corrupt any such
persons, class of persons, or age:
hs 1 have already said, this is a sporis newspaper. The mznner in

which this newspaper deals with sports, especially rugby and the Manu Samoz,

has made 1t popular with every cless of persons ¢ age group thet can read.

So it cannot be said that its circulstioen is restricted to any particular

group within the community.

The next guestion, and is the most importent guesticen wunder section 5

for the purposeg of this case, is wheiher the editorial heading has 3

tendency to deprave or corrupt those persons, or a3 group of them, wheo read

the editorial. As I have ssid, the four letter word complained of, does not
stand out conspicuously se¢ that asny person reading the editorial will he
instantly hit in the eye by 1t. The rest of the sditorial deels with

mati{ers already mentioned, which are not indecent. I also do not think that

the one use of this four letter word in the conftext of the whois editorisl
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would stimulate any sexual feelings or excite zny dirty, immorzl or corrupt
thoughts in the minds of those who read it, including young children who are
able to read and understand the editorial. The theme c¢i the ediforisal

is also not about sex or something immoral and there is no repetition of the
four letter word iﬂ the editorisl apart from 1ts cne use in the heading.

So 1 have come to the view that the editorisl heading complained of doess not
have the tendency to deprave or coerrupt. As I have 3also stated, some pecple
may find the editorial heading to be in very bad taste, other people may
find it highly offensive, and others meay find it shocking or disgusting. But
that alene does net make it indecent within the meaning of the Indecent
Publicafions Ordinance.

Weighing all these considerations under section 5, bearing in mind the
view I have formed that the editorial heading does not have the tendency to
deprave or corrupt, I do not think that the words coemplained of are indegant
within tne meaning of the Incecenst Publications Ordinance. The charge is

therefore dismissed.

-------------------------------

CHIEF JUSTICE




