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JUDGMENT OF SAPOLU, C.J.

As it will zppear in the course of this judgment, this judgment will be an interim
judgment.

ﬁhat the intended third party (hereinafter referrsd to as "the third partf"j is
really applying for in this case, is fdr the Court to refuse the application by the defendant
for legve to issue and serve a third party notice on the third party. fhe grounds relied
on in the application for refusal of leave are that the defendant's application for the issue
and service of @ third party nctice discioses no cause of action and is speculative,
frivolous and vexatious. The application for refusal of leave was supported by affidavits.

The defendant on the other hand purported to file his applicstion for a third
party notice pursuant to Rule &3 of the Supreme Court (Civil Procedure Rules) 1980.

The gfuunds on whish the defendant's application is based resembles to s certain degree

the grounds for & third party notice epplication set out in Rule 43.
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The Court has done much research on the applications by both the third party and

the-defendant. That research work will not be reflected in this judgment but has 2cccunted

™

to.a certain deagree for the delay in deliveringthis judgmenl. Howewery 4% 13 In ;1

of that research that it occurred to the Court that, much if not 2ll of the difficuliies

‘

copfronted and raised by the third party fo the dsfendent's sorlication. =tem from Ine iact
thet ‘the devendantle dpnlication tor s IRitETSaftT nothie dose et ppmale gIth The wpogives
ments of Kule 4%.

Rule 43(4) provides:

"The {(third party} netize shall be if the Fare & aps shzll gizts the ~3i -

"and grounds of the claim or the nature of the question or irsue sougnt 2o
"be determined, and the nature and ertent of any relief or remsly clel

o

Form 4, the prescribed form for a third party notice, then sets out the matiters
which a deferdant may claim in @ third party notice and requires the defendant to stzts the
grousds on which his claim is based. It appears from the contents of form 4 that the
defendant has to inform and put the third party on notice as to the nature of the claim
ageirst him 23 ‘well as the grounds for thet cleim. The third sertv netize In thiz gzce

does not comply with form 4 as provided by Rule 43(4).

Is this non-compliance by the defendant with Rule 43(4) fatal to its aplicetion?
kule 202 provides:
"Non-compliance with any of these rules shall not render the proceedings
"yoids-but-the-proceedings may be set aside, either wholly or in part, as
"irregular, or amended, or otherwise dealt with in such manner and on such
"terms as the Court may deem just™.
I realise that the defendant's non-compliance with the Rules in this case is non-compliance
as to form. I also realise that the third party has not suffered any undue prejudice which
could not be cured by costs as a result of the defendant's non-compliance with the Rules.

In the circumstances, I will set aside the defendants third party notice of

1 October 1992 and order the defendant to file within 10 déys a third party notice as required

by Rule 43.
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The'questibn of costs on the application by the third party is reserved. This

case is adjourned.to 28 June 1993 for re-mention.
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CHIEF JUSTICE
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