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IN THE SUPREME COURT OF WESTERN SAMOA 

HELD AT APIA 

T. Malifa for intended third party 
in support 

K. Sapolu for defendant to oppose 
P. Fepulea'i for plaintiff 
14'Dece~Ber 1992 

15 June 1993 

BETWEEN 

A Ii 0: 

JUDGMENT OF SAPOLU, C.J. 

CPo 237/92 

MISA FONI REllLAFF of Puie,'a, 
Barrister & Solicitor 

I~TE~DED THIPr r(~T~ 

DEFENDANT 

TITO SIMO'O TE'O of V.i,', 
Saf,ta 

PLAINTIFF 

As it will appear in the course of this judgment, this judgment will be an interim 

What the intended third party (hereinafter referred to .s "the third party') is 

really applying for in this case, is fdr the Court to refuse the application by the defendant 

for leave to issue and serve a third party notice on the third party. The grounds relied 

on in the application for refusal of leave are that the defendant's application for the issue 

and !ervice of a third party notice discloses no cause of action and is speculative, 

frivolous and vexatious. The application for refusal of leave was supported by affidavits. 

The defendant on the other hand purported to file his application for a third 

party notice pursuant to Rule 43 of the Supreme Court (Civil Procedure Rules) 1980. 

The grounds on which the defendant's application is based resembles to a certain degree 

t~e grounds for a third party notice application set out in Rule 43. 
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The Court has done much rese arch on the appl icat ions by both the thi rd party and 

the def endant . Tha t research work will no t be ref lected in th l s judgmen t bu t has 2~:0unted 

of thi t research th at i t occurred to th e Cou r t that . ~uch i f no t all of the di f fic~ltie~ 

mcnlS of Rul e ~3 . 

Ru le 43(4 ) provides : 

" 'he (th ir d pad)'; r.o:::c s~~L ,H:C >.,. ;~';' - ~r:' " "1; ~:-~~ ''',.' •. ,' 

Iland grou nds of the cl aim or the nature of t he question or irsue SOUGn: :0 
"be determined, an d the nature and ertcnt of any relief or re-s~! :!~:-5: ". 

f"o rm 4, the prescr ibed form fo r a thir d par ty noti ce, then set s ou t t he " . .,tte rs 

which a defendant may cla im in a third par t y not ic e and requ ire s the defendant to sta!e t he 

groul\ds on \l hic h his cl aim is based . It ap pears f rom the contents of fo rm 4 that he 

defendant has to in form and put the th i rd part y on notice as to the natur e of the claim 

a;! i rs~ him ~s we ll as t he grounds for th2 t c!2i~ . Th! th! rd ~a-+. n~t::< : r ~ .~! :=,~ 

does not conply ~ith form ~ as provi ded by Rule ~3(~) . 

Is this non -compliance by the defendant wi th Rule 43(4) fatal to i t s aol ic2tion? 

~ule 202 provides : 

I1Non-compliance wit h any of these rules shall not re nd er the proceedings 
tI~ o i d,buHhe proce ed i ngs may be set as ide, either who ll y or i n part, as 
'!irre gular, or amen ded , or othe rwi se dealt with i n su ch manner and on such 
I1terms as t he Co urt may deem just l!. 

I real i se th at the defendant IS non -compliance wi th the Rules in th is case i s non - compliance 

as t o form. also realise t hat the t hi rd part y has no t suffe red any undue pre judice whi ch 

coul d no t be cured by costs as a result of the defendan t 's non -compHance with t he Rules . 

In the circumstances, I will set asi de t he defendants t hird party noti ce of 

1 October 1992 and order the de fendant to fil e wi thin 10 da ys a th i rd party noti ce as requi re d 

by Rule 43 • 
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The questibn of costs on the application by the third party is reserved. This 

case is adjourned to 28 June 1993 for re-mention. 
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CHIEf JUSTICE 
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