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of the Judicature Ordinance 1961 - Such jurisdiction to be exercised
as the Court "thinks in each case to be the most consistent with
natural justice and convenience":

Hollard v Oliivier (1881) NZLR 1 SC 197 applied, Mayor Etc. of Lower
Hutt v Yerex (1904) 24 NZLR 697, 702 referred to.

MOTION for a declaration that the Cabinet decision in granting
incentives to Western Samca Breweries Limited was invalid and

ultra vires in terms of the Act and a declaration that the action of
the Director in forwarding the application to the Incentives Board
without requiring the Company to publish notice calling for objections
was invalid and any reports by him to the Board were consequentially
invalid.

Southwick and Stevenson for applicant.
Attorney-General Slade and Barlow for respondents.

Cur adv vult

NICHOLSON CJ. This is an action for a declaration in relation to
the rights of the applicant under the Enterprises Incentives Act 1965.
Before proceeding to the principal issues I pause to consider a matter
which was not argued before me, namely, the jurisdiction of the
Supreme Court of Western Samoa to make a declaratory judgment in
proceedings which do not seek relief of any other kind. 1In the United
Kingdom and in New Zealand, the two countries providing the principal
sources of law for Western Samoa, the situation regarding declaratory
judgments is governed by statute. Doubtless, this is because there
appears to have been doubt in the minds of English judges of the 19th
century as to whether a court of equity had the power to make a
declaratory judgment without proceeding to provide some other form of
equitable relief such as certiorari or injunction. In New Zealand, the
situation was first considered by Richmond J. in the case of Hollard v.
Ollivier (1881) N.Z.L.R. 1 S.C. 197 at page 211. There, Richmond J.
took the view that the Regqulae Generales of 1856, Rule 238, clearly
gave him authority to make a deciaratory decree. He considered the
difficulties in which English judges had found themselves in this
respect, but concluded that the ma*:ter was merely one of procedure, and
that the Supreme Court of the Colony of New Zealand ought not, in the
matter of procedure, to follow English decisions too closely, since the
Supreme Court in New Zealand was vested with jurisdiction in both
common law and equity, unlike the courts in England at that time. 1In
a second New Zealand decisiocn of the Mayor Etc. of Lower Hutt v. Yerex
(1904) 24 N.Z.L.R. 697 at page 702 Stout C.J., after referring to the
decision in Hcllaxd's case, expressed doubt as to whether the New
Zealand Supreme Court had a power to pronounce a declaratory decree.
The matter was put beyond doubt by the passing of the New Zealand
Declaratory Judgments Act 1908. No similar statutory provision is in
force in Western Samoa, although section 12 of the Government Proceedings
Act 1974 empowers the Court to issue declaratory judgments against
Government in lieu of granting an injunction or specific performance or
an order for recovery of land. None of those circumstances appear to
arise here.

I rely on the view of Richmond J. in Hollard's case that the
question is purely a matter of procedure. There is no formal code of
civil procedure presently in existence in Western Samoa, and by section
39 of the Judicature Ordinance 1961 the practice and procedure of the
Supreme Court in the exercise of its civil jurisdiction "shall be such
as the Court thinks in each case to be most consistent with natural
justice and convenience." In pursuance of the discretion vested in me
by section 39 of the Judicature Ordinance, I conclude that it is in
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"NOTICE OF INTENTION TO T/KE L/ND FOR WATER CONSERVATION
' AT APLIGLY

Notice is hercby given that iv is intended undes the provisions
of the Taking of Lnnd Act, 1964 to take the land described in
the schedulc hercto for kutcr Conservation. AND notice is
hereby further given that a plan showing such land is deposited
in the Office of the Direcior of Iands is therc open for
inspcetion and anyone having any well-grounded objections to the
proposcd toking and wishes then: to be considercd shculd set
forth the sane in writing and foiwnrd such writing so as to
reech the Director of Lands within twenty-cight days fron the

first publication of this notice. -
SCHEDULE

A1l that picce or parccl of land conteining an arca of onc
hundred ond thirty-cight acres three roods and twenty—cight
perches, {138a. 3r. 28p.) morc or less, situated at Afianalu,
Tuanasaga District, described as Parcel 528 Flur XII, Upolu,
being morc perticularly delineated on Plan 31 U/X11 L, decposited
in the 0ffice of the Divector of ILiands and thercon coloured
yellow. -

Toonata L.T.
MINISTER OF LAWDS".

Publicuvior .° notice wns alse nade in the "Bulletin" a newspaper which
was published and circwlate? ir Zcaoa.

Scuncnutafa Hoepogai wrote to the Director of Lands on the 14th March
1967 claining the pule of the said land. The only other objection filed
was by Tapusa.nia Toomnrta Filifilitog but it apperrs that this objection
was never progecuted further and presunably abandoned.

On the 24th Apr11 1967 notice of the proclamation (under the Taking
of Land Let 1964) taking the lands in dispute for wator conservation was
diy given in the Yes nc“n Sanoa Gazette p. 266. Hepotiaticns as to the .
vniue of the land werc cendweted bhetween the Governnent and Seunmanutafa and
the figure finally ogrecd upon wes $70 per acre which calculated on an arca
of 127 ceres 15 perches snounts to $8,895.56. The sun of only $8,890 was
peid by Govermnent to the Public Trustec for the iland taken pursuant to the

said Act and there is thercfore “he sun of $6.56 short paid.

Scunnnutafa Mocepogni duly filed his petiticn under scction 47 of the
said Act secking the orders nentioned above and public notice thercof was
duly given in the Savali that the s~id petition wonld be heard on the 9th
Deeenmber 1968 At Mulinu'u. Objection »ng filed by the Soonlo fanily cl-ining
thnt land in dispute wos aprurtennnt to the titic Soonlo but at the hearing
on the 9th Decenber 1668 the Court wag infoined th~t there was no current
holder oi the title focnlo. Lccordingly an ~djournncent wos given to cnable
o holder o be appointed to the ooonlo tltlc The Lend and Titles Court
subsequently appointed 2 persons to hold the Soonlo titie as ngreccnment thercon
could not be rencheld by the fanily. The case canc heforc the Lond and Titles
Court next on “the 19th Moy 1969 when o clodn was nade by Savenalii Toanc
Mnlictoa claining thnt the said londs in dispute werc appurtenant to the title
Molicton nlthough no objection hod been filed by hin or by the holder of the
title ¥nrlictor to the notice published on 7th March 1967. There were two
other additionnl parties before the Court, onc consisting of the Heirs cof -
Seuncnutafa Loligi ~nd Linn Usasn and the other Tucnla Tanilo Fonoti. Both of
these pnrties supportced the elain of Sfeunnnutafa Mocpogai s to the pule of
the title but sought to be heard on the question of the disposal of the
conpensntion moneys.

The Court hcard the mtter on the 19th ilay 1969 ~nd continued on the
16th Junc 1969 when the cvidence wns conpleted. The first question to be
decided is -~ to which title is the innd contrining 127 n~cres 15 perches
appurtenant.

Thoe Court hns considered the oxrder of the Supreme Court of Sanoa dnted
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11th July 1899 ~nd pnrticulars thercof hove appearced in the Samoan Lond
Registry from the dnte of the ordcr dowm to the present tine.

The Court hrs rlso considercd the decision in L.C. 748 which dealt
with o large block of 1land, closely adjoining tho ecstern bound~ry of the
l:nd in dispute, which was also tnken for water conservation purposcs.
I..C. 748 wns decided in October 1933.

In the Order of the Suprcne Court of Samo~ dated 11 July 1899 it is
stated (inter ~lin) ns follows:

"That all other 1lands rejected in ~bove nunbercd clains shall be
the property of Seunanutnfa of LApin to be held by hin in fec,
and the bounderies c¢f the snid land of Sewnnnutafs shall be the
lond of Malicton, hercinbefere described, on the north, the land
of Tofacono, hercinbeforce described, on the east, the boundary
of the 1lnnd of Su'atele, hercinbefore described on the south,
and the 1land of Yellnnn Neyland & Hobbs contained in Court Grant
No. 970 and inland thercof the Main Rond fron Apia to Siunu as
far as Tautoulognaitu shall be the boundery on the west."

e take the view that the lond in clnains which were rejected by the

Suprcnc Court in occordance with irticle IV of the Berlin Treaty 1889 at
once reverted to their forner status, that is, they becaie Sonoen family

or village land. The words "in fec" ncan thnt Scunanutafa was given full
ownership of the lend but it does not ncan thnt Scunanutafa loepogni (thc
grandfother of the present Scurianutafo hoopogal) was ¢diven the lend alone,
it neons it was given to hin as holder of the title 'Seunanutefa' for the
tine being.

In any cvent scetion 1 of Article IV of the Berlin Treaty precludes
the contention that the land cenased to be Sanocan f wily lond. We are
sntisficd thercforce thnt the londs in dispute are Scroan custornry londs.

Evidence was given that the present Seunnnutefs Moepogai had been in
cecupntion of the snid land for nany yeors - had built o house thereon -
plantcd taros over a snall aren of the said lond ~nd generally dealt with
the Iand cs land appurten~nt to the title Scumnnutafa without nny complaint
¢r objicetion fron lirlictoa or Socalo.

e hove nlso cxondined the records in the Londs and Survey Office and
it is apprnrent thercfron thnt part of the land in disputc and tnken for
water conscrvation purposcs, wes included in a leese fron Scunnnutaf~ to onc
Hulshen for o period of 40 yenrs fron 13th Decenber 1899. Lt no tine was
any objcction cver rniscd to the said lensc by the holders of the titles
Unlieton or Soonlo. The rccords in the Lands ~and Survey Officce clenrly
show that the lend in disputo is land appurtcnant to the title Scunanutafa
~nd it is appoarent that it was the decision of the Suprenc Court of Samon
dntced the 11th July 1899 wulch was relied upon in this regard. In our viow
this Court nuet support nnd uphold the decision of the Supreiic Court of
Sarion as being one of ~ Court of conpetont’ jurisdictiom.

The Court is satisfied therceforc thot the 1lond in dispute viz. 127
acres 15 perches toaken by Governnent as aforesnid is nppurtenant to the title
Scwwnnutafa of which the current holder ic Jcunanutafa Mocpogai.

Having deternined the question of the pule of the land in dispute
we pass now to the further prayer in the petition viz. that the conpensation
noncys be prid to Seurvinutofa Moepogai.

The Taking of Land fLct 1964 provides in scction 46 thercof:

"If nny doubt or dispute ariscs as to the right or title of any
person to receive any conpcnsation ewerded under this Act, or

any conpensation agrecd to be paid by the Minister under this

f.ct -

(a) In the casce of compensation awarded by the Court the
Minister nay within the period of sixty days after the
avnard has been filed in the Ccurt couse the noneys
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~warded to be paid into the Public Trust Officce;

(b) 1In the cosc of compensation agrecd to be paid the

Minister may pay the sanc into the Public Trust Officce;

(¢) 1In the casc of compensation arising from custonary

1rnd paid to the Public Trustec under perngraph (a) or
parrgraph (b) of this scction, the Lond and Titles
Court, on the applicaticn of any party interecsted,

nay noke such order in relation thercto ns it thinks
Just and proper.”

We arc as stated above sntisfied thnt the lands taken by the Government
~re custonary londs.

The Constitution of Western Sanoa - Lrticle 101(2) - gtates:

"Custonary land ncans land held fron Western Sanoa in accordance
with Sanoan custon and usage ond with the law relating to Sanoan
custon and usage."

Scunanutafa Mocpozni holds the said lnnds as the matai of the
deunanutafa title but he has no power to sell or otherwisc dispose of

custennry land:
which provides:

"102.

vide Article 102 of the Constitution of Western Sanoa,

It shall not be lawful or conpetent for any person to nake
any c~licnation or disposition of custonnry land or of any
intercst in custonery lend, whether by way of salce, nortgage
or otherwise howsocver, nor shrll custornnry lond or any
intercest thercin be capable of being token in exccution or
be asscts for the paynent of the debts of any person on

his dececasc or insolvency:

Provided thot an ct of Parliannent nay authorise -

(a) the grnting of o leasce or licence of any custonary
lond or of any intorest therein;

(b) the taking of any custonery land or any intcrest
thercin for public purposcs.”

Section 47 of the Taking of Land iLct 1964 states -

"(1) If compensntion is awarded or has been agrced to be paid as
last aforcsaid in respeet of lands or any intercst therein taken
fron any person having o partial or qualified interest only in
such lands, and not cntitled to sc¢ll or convey the sane, or in
respect of any permanent injury donoe to such lands, such conpen-
sation shall be dealt with as follows, that is to say:

(a) I the compensation anounts tc one thousand pounds
or upwards it shall be pnid into the Public Trust
Office, and the Public Trustee shall apply the sarne,
upon an order of the Land and Titles Court as to
conpensation arising fron custonary land, and upon
an order ¢f the Suprenc Court s to corppensation
arising from frechold land or public land node in
eithcr Court on the petition of any person claining
any cstete or irnterest in the samce to onec or nore of
the folleowing purposes, that isg to soy:

(i) To the discharze of any debt or cncunbrance

affcctinz the scid lands, or affecting any of the lands
scttled therowith, or to the sanc or like uscs, trusts,

or purposcs:

(ii) 1In the purchasc of other lrnds tc be conveyed,

linited, und settled upon the like uses, trusts, or
purposes:



-3~ 2323

(1ii) 1In rencving any buildings on the said land,
or substituting othcrs in their stead:

(iv) In the purchnse of such sccuritics as the
Court hoving jurisdiction oy dlrect to bo scttled in
the sane manner as the said lands

. (v) In pnynent to any party beconing absolutely
entitled thercto.

(b) If the compensation is norc thon fifty pounds but less
than ono thousand pounds it shall be peid into the Publie
‘Trust Office, and the Public Trustcc may apply the sano
to any one or ncre cof the nboverientioned purpescs without
an ordcr of any Court:

Provided that in any such casec thePublic Trustce
nay, if he thinks fit, apply to the Land and Titles Court
or the Suprcne Court as the casc nay be for directions
as to the purpcses for which the conpensation shall be
applied:

(¢) 1If the conpensation is not nore than fifty pounds it
shall be pnid to the partics entitled to the rents and
profits of the said londs; or, in casc of the disability
or incaprcity of such partics, to their respective
husbonds, guardians, cormittecs, or trustees, as the case
nay be.

(2) The provisions of thig scction shnll not be deericd to prevent
any person who has a partial or other qualificd interest in land to
which intercst he is solcly entitled, and which hc nay absolutely
sell or dispcse of, frorn receiving any conpensation in respect of
such intcrest to which he nny be declarcd ontitled under any award,
or which has been agrced to he paid te hii: as nforesaid.! (By virtue
of the Deeinal Currency ict 1966 ~ pound is cquivalent to two taln
and scction 47 is to be rend accordlnﬂly).

Thc interest of Scunanutafn Moepogsai in the ¢aid lends is in our
view not only o qualified onc but ~lso & partial onc.

It is a qualificd intercst in the sensc that as the riatoai he held the
1nnd but without power to se¢ll. We respectfully ndcpt and epply the
reasoning given by Fair J. In re fucklend Grammar Schocl Board ~nd in re
Auckland City Corporation_[?9{1/ M.2.1.R. 646 at p. 653 where the learned
Judge says:

"The vord "qualified" is not a tern of art. But its ordinary
neaning would eppenr to be on interest that is soncthing less
than an absolute cstoate in fee-sinple, or less than an absolute
owniecr would have in a nere linited cstate in the lend. It neans
lcss in quality and degrece then thet of an absclute cstate. The
first definiticn dven in 8 Oxford English Dictionary, Pt. 1,

p.- 16, of the alternhtive neaning of the verb "qualify" is "To
nodify" in soric respect - to modify (a stateront, opinion, otcu)
by any linitaticn or rcscrvation: to nake less strong or positive.

The cstate of the Beard in this land was less than an estate in
fec-sinple in scveral rcspects, inasnuch as it did nct have power
to scll the 1land nor tc nortgoge it cexcept for certain lindited
purposcs, and it could net lease it except on special terms. 1
think, thereforec, that the linitaticns upon the right of the

Board to dcal with the lond riay be described as naking the
intercst o qualified onc,; which resenbles an estnte in fee-sinple
but with rcstrictions forcign to the cstate of the owner of an
nbsolutc cstate."

Ls wo take the view that Scumenutnfa Moepogai has a qualified intercest
in the said lands any order th-.t the Land nnd Titles Court nay noke regarding
the conmpensation noncys is restricted te the purpeses sot forth in the said
section 47.
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It wos argucd thnt Scumanutafa Hocposni was o person "absclutely
ontitled thercto". In one sense the mntai in cntitled te exercisc abgolute
rights of owncrship over the 1nnd but ho is not in our view and having
regrrd to the provisions of the said Act cntitled to deal with the compense-
tion neneys paid for land taken conpulsorily in his unfettered discretion.
The intercst he, as the mntai of the fanily, has in the compensnticn noncys
ic in our view qualified in the sone way as the owvmership of the land was
quolificd. In re Johnsonvillc Towi: Board (1908) N.Z.L.R. 36 _nt p. 42
Mr Justice Willians in delivering the judgient of the Full Court said:

"eotwithstanding the power to alicnoate for the particular purpose,
tho restriction on nlicncrtion renains attachced to the noney in the
sane way ~s it did to the land. Ve nre satisfied that the toking
of the land under the stotutory power was not equivalent to o
renoval of the general restrictien on alicnntion. The restriction
on nlicnction of Native land is iirposcd not only for the bencefit
of the originnl grantee, but to prescrve the land for his
successors in title and prevent their inpoverishnent. Ve do not
sce on what principle the owner, subject to the restriction, cculd
clain the whole of the conpensation rioney any riorc than any other
peroon with a linited interecst in scttled 1and would be entitled
to the whole coupengnticn if the 1n:nd were taken conpulsorily.
Scction 79 of ‘The Public Vorks ict, 1905 , provides for the case
cf conpensction being awnrded in respect of land taken from any
person hnving o qualificd interest therein and not entitled to
sell ~nd convey the same. The feet of the person, as in the
present cnse, hoving only a qualified interest and not being
ontitled to scll doces not affcet the sun to be paid for the land,
but under thet gection it docs provent his approprinting the whole
of the conpensation moncy. There is provision for the meney being
applicd in the purchase of c¢ther londs to be scttled for the like
purposcs n3 the 1ond taken, or in the purchasc of securitics to
be settled in o sinilar woy. If, oo we hold, the ¢gencral
restriction on alicnnticn ottrches te the conpensntion noney, the
Native ouner ic antitled only to the incenie to be derived from it.
He has o limitcd intcrest in what is cquivnlent to o scttled estate,
and the duty of any Court denling with the ratter is to preserve
the crrpus of the cstate intret for the benefit of the successors
in title.”

There was the suggesticn Ly the heirs »f Scuwnonutnfa Leligi and
Linn Osnsa thot the noncys sh uld Le utilised in the purchasce of other lends.
Scuinnutafa Moepogni resisted this sugrestion and on the cvidence we conclude
that for the prescnt, the Scwwnutafo frmily heve sufficient lands for the
selfrre of thoe fanily.

>

Seunrnutafa Moepogai asked that portion of the conpensaticn noneys
be utilised in the pnynent of o debt owing to Burns Philp & Co Ltd anounting
to $1,400 or thercnbouts incurred in the crcctien of = new guest house on
land ~ppurtenant to the title Scuncnutafa but situnted in Apia.

It is nccessery to consider whether the Ceurt is entitled te nake
such an ordcr h~ving regard to scction 47(1)(&)(i) above, which reads -

"(i) to the discharge of any debt or cncunbrance affecting the
said lands, or affcecting any of the lands settled thercwith, -
or to the soric or like uscs, trusts, or purposcs:'

The land on which the guest house is crected is 1lond appurtcrnant to
the sanc title Seuranutafa ns the arca of 127 acres 15 perches taken for
watcr conservation purposes. There is no nortgage or charge in fovour of
Burns Philp & Co Ltd over the said lands sccuring the said debt as it is
not possible to nortgage custconnry land nor is it possible for custeicry land
or any intercst thercin tc be taken in exccution: wide Article 102 of the
Constitution of Vestern Sanon.

Is this debt one "affecting any of the lands scttled thercwith or to
the sanc or like uscs trusts cr purpescs??

In our vicv the word "affecting®™ in the scid scetion neans “to have



an influence on'".

In Re Bluston (dcecd) /19667 3 A.E.R. p. 220. Winn L.J. at p. 225

S0y8 -

"As T understond the werd "affected" it nmcans "influenced", "altercd",
"shoped". I find uysclf uncble to share the view expressed by
McTiernan, J., in the High Court of Australia in the case of Shanks
v. Shanks (1942) 65 C.L.R. ot p. 337 that:

in its cordinnry usage 'affccts' is o synonyn for touching,
or reloting to, or concerning.""

In Casey v. Arnott (1877) 35 L.T. 424 and (1877) L.J. Q.B. Vol,. 46,
Grove J. stated:

"The words on which the plaintiff relies eore, "any act, deed, will
or thing affecting such land, stcck or property." But I think,
on the truc censtruction of those werds, such property nust be
physically ~ffccted, ond it is not sufficient that it should be
affected incidentally.™

In "Words and Phragses Judiciclly Defined" Vol. I it is stated at
v, 128 -

"The cxpression 'affect land! [Eh the Judgnents Lct, 1864, s. 1
(repeclcd; sce now Land Charges ‘fct, 1925, s. 6), which cnacted
thet ne judgnient to be entered up should affcet any land until
such land had been delivered in cxocutiqg7 appears to us to be
a synonyn for the creaticn of an cquitable charge. Re Pope
(1886), 17 Q.B.D. 743, per cur., ot p. T44.°

Having regerd to the interpretation that we place on the word
"affceting" ond the autherities quoted above and in particular bearing in
nind the previsions of Lrticle 102 of the Constitution of Western Sanca, we
conelude that the debt incurred in the crection of the gucest housce, whilst
adnittedly crected on lands of the Scunanutafa title and held no doubt on
the sarce trusts and purposcs, is net o debt “affecting” the said lands on
widceh the puest housc is erected.

It is unfortunate thet we cannot cone to o conclusion norce favourable
vo the helder of the title Scunanutafa but we must interpret the legislation
as it is enceted. The Court's functicon is not to ninke the law, that is the
function of the Iegisleturc.

e thercferc order that the conpens-tion nonecys of $8,890 (less costs
hereinafter roferred to) prid to the Sanocan Public Trustcc together with the
furthcr sun of $6.56 to be paid t¢ the Sancan Public Trustee by the Governnent
of Western Samon (within 14 daye fron the date nereof) be invested by the
Saoan Public Trustce in sceuritics autherisced by law for the investnent of
trust nencys in Yestern Swiea cnd the snnunl incoric thercfron (including ony
income alrendy accrucd) be paid te the helder sr holders for the tine being
Oof the Scunranutafe title and ofter his or their deaths to pay the incere to
his or their successors the capital fund te be held ns cach helder or holders
succecd to the soaid title Scunonutafa upcn the sonc trusts.

e nlgo order thot leave be and the sanc is hereby reserved to the
holder or helders for the tine being of the said Sewnanutafa title to apply
tc this Honourable Court at any tine for any veriaticn or rcescission of the
orders herchy nade.

Scuw anutafa Meepogal is cntitled te the costs of and incidental to
these proceedings to be paid cut of the snid ccupensation noneys. Ve fix:
these enste (inclusivo of all disburscnonts) at $150.00 ~nd order thr~t they
be paid to the seid Seuncnutafa Mocpogai personally forthwith.

In conclusion it is to De noted that Plan Re. 31 U/XII L 2854 shows
an arca of 2 roceds 32.3 perches ~s having been talkken by Geverniient for road
widening purposcc. It states on the said plan that the proclamation
proclaining the snid arca of 2 rocds 32.3 perches ag road was published in the
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Westorn Saion Gazctte on 25th April 1966. in aren of 5.1 perches is also
ghown on the said plan as bheing required for an access way. These several
picces of 1land are in our vicw appurtcenant to the Scunanutafa title but we
understand no conpensation has yet been paid thercfor. Ve would respectfully
sugrest that the Sanoan Public Trustec seck an carly finnlisation of these
matters and obtain fron Governricnt the rnicneys duc by way of conpensation

and we suggest thot such noneys be held on the sarnc trusts as the conpensa-
tion noneys above nentionced.

This Court hereby orders thet the hearing fec of $5.00 be paid by
the four Respondent partics herein in cqual shares viz. $1.25 cach within
o period of 21 days fron the dotc hercof.

DATED ot Mulinu'u this 18th day of July 1969.

B.C. Spring Tagalca S. Tuala . Tuilaepa. S,
PRESIDENT LSSESSOR LSSESSOR
Nanai V. Tuli'aupupu M, Tapunl K.
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