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SUPRENT COURT. 1968, 1$69. 7, 8, 13, 28, 29, November; 30, July.
SPRING C.J.

Negligence - personal injuries following motor vehicle accident - Gpe01al
and general damages -- asaessient

1. There are no rigid rules that apply to all cases of special
damages for nersonal injury, cnd each must be considered on its own set
of 01rcumstunceo, but cpecial danages must be strictly proved and must
not be too remote; and where specicl damapes claimed is loss of earnings,
the plaintiff is entitled to recover the loss which he sustained by
reason of beins unable to pursue his ordinary avocations, subject to the
broad principle that in assessing damzges for loss of income there will
be deducted a sum equivalent o the amount of tax which would have been
payable on the income il received by the plaintiff so that the final
avard represents his net financial loss.

"The Grete Holme" /1 897/ 5%6; and British Transport

Comminaion - v Tty [ % LB T, roferres to.

2. General damages for personal injuries are to compensate for
results that hcove actually been caused, which may consist of both
physical loss and of pain and uu:fowlng, loas of enjorment of life and
opportunities, and future needs, sucin as for svecial treatment; but
the Court is not recuired to segregnte and asseas separately the heads
of damages, they being only aids or guides in orriving ot a fair and

reasonable coupensetion; and, moreover, in considering an award of
ynne ral damepges, the Cowrt is to have regerd ouly to the social and
econcizic conditions existing in “estern Sainoa, and not to he guided by
avavds given in other Jurisdictions where different social, economic
and indugtri.) conditions obtain.

H. est_and Son T4d v,  Shephard /19637 2 A0, 625;
V.. futo Car and Tronsporters Ltd /1968/ 1 A.E.0. 726+ -
Mo Poxlo°_/_967/_) 4050, T2 d‘41rd__jg LCocking and oons
I4d (1551) 2 T.1.R. 1263: . end Singh _¥. . Toons Fong Omnibug
p_Q__I_'(:d_‘__/_’I_“Q_()MA7 3 A..Q_, J?_S_ reforred to.

Judginent for plaintiff.

ACTION claiming special and general damages for personal injuries
ustained by the plaintiff following a motor vehicle accident caused by
he negligence of the defendant's cmployee.

Clarke, for plaintiff.
Phillips, for defendant.

Cur. adv. vult.

f

STRING C.J. The plaintiff, & ‘Testern Samoan, clains the sum of
$12,000 for eacra1 dencges and $3,113.27 for special damages, waking
a total of H|),11),27 for injuries arising out of & motor accident which
occurred on the. 2 Docember 1965. The plaintiff wos o passenger in an
omnibus owned by the defendant and driven by his cmployec. As o result
of the negllgcnt dr iviag of the defendant's employee (which was admitted)
the omnibus ren off the road and collided with & coconut tree. The
plaintiff's right leg was severely crushed which necessitated amputation
of the right leg in the nid portion of his rishit thigh.  He was admitted
to the Mote'otua Hospital from the 2 Jecember 1665 and discharsed on 10
January 1966 but he attended the lospital as an out--patient uvntil 10
Merch 1966 when he was re~admitted for further trcatment. Ile was discharged
on the 15 March 1966. He attended the soid Mospital weckly thereafter as
an out-paticent from the 15 March 1966 until the 16 October 1966 when he
left Vestern Jenoo to attend the Artificial Iimb Centre at Mt. Dden,
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Auckland, New Zeclend, vhere he was fitted with an artificial leg. While
in New Zealand the plaintiff received trectwment to his left leg at both
thg Middlemore and Luckland Hospitals. On 17 April 1967 the plaintiff
was appointcd by the Vestern Samoan Covernment to in--service training
~in New Zeoland in dentistry. The plaintiff continucd making visits to
the Artificial Limb Centre, 2 or 3 times a week thoreafter until he
returned to Vestern Samon on 8 October 1967. The plaintiff resumed
cmployment at lotc'otua Hospital zs a Dental Officer on 16 October 1967.
Tho plaintiff was born on the 6 Junc 1612. Ile commenced cmployinent as a
dentist in the IPublic Service in December 19%7 wnd at the date of the
accident, 2 December 1965, he was & permancnt employce of the estern
Samoan Public Service at a salary of £765 or $1,530. UVhen he was re-
engaged on the 17 April 1967 (a8 en in-service trainee) he was employed
a9 a temporary employcc at a salary of 3655 or $1,310. On 1 April 1968
the plaintiff's salar; was increased to £90 or §1,380 which at the date
of hecring of this action was his currcent salary. The defendant admitted
hat the plaintiff suffered the injuries complained of while o passenger

in the defendant's omnibus end that thev were caused as a rcesult of the
negligent driving by the defendant's employce. The defendent clained,
however, that the plaintiff ofter the issue of proccedings but before the
hearing of the action had accepted an ifoga in accordance with Samoan
cugtom and tradition which amountcd to a settlement of the claim thereby
estopping the »laintiff from procecding with hic claim. An ifoge in the
fa'a-Samoa ariscs when s person who has coumitted a wrong presents
himself to the porson wronged or injured and tenders gifts such as fine
n:ts, money or goods and apologiscs for the hurt or injury and further
virtunlly subuits himself to that person's mercy. If the ifoga is
oceepted then it is claimed by the defendant that thisg would amount to
a0 full settlement of the matter or trouble betweon the parties. In
other vmords the defendant claims that if an ifoga has been madc and
accepted by tho pleintiff then this amounts to @& compromise of the action.
Tho defcndent did not apply to the Court for an orcex staying proceedings
on the grounds that there hod been a compromise which ~mownted to a valid
and binding settlement of the plaintiff's claimn. t ig stated in
20, Nalsbury's Ieys of Inglend 3rd Edition, p. 408:

"If on action has been compromised and the action is proceeded

with in spite of the compromisc an order may be obtained

for the stay of proceedings.®

In Xontvenis _ v. _0'Brien /1958/ N.Z.L.R. 502 at p. 505 Adaus J.

says:

"It is true that 2 defendont who has paid an agreed sun by
way of compromise of an action may, if he likes, avail
himself of the agrecment as o defcnce to the action instcead
of applying for o stay. (Edwvards on the Iaw of Compromises
and Pamily Arrangements (1925) 190). He nmust of coursc
plead the matter if he wishes to defend on that ground but
it rcsts with him to decidc vhether he will take that
course or claim & stay.®

The Gefendant in this case defenced the action on the grounds that
an ifoga had been wade by the defendrnt and the plaintiff had accepted
same thereby constituting a valid ond binding conmpromisc in law to the
claim of the plaintiff.

It is necessory for me to determine on the facts firstly whether
an ifoga had been madc and sccondly, if there was such an ifoga, whether

it was agrced hy the parties to bc in full satisfaction of the plaintiff's

claim.

From the cvidence I conclude that representetives of the defendant
lead by Mulitalo an orator, trevelled to the home of the plaintiff at
Lefoaga towards the ond of January 1963 for the nurposc of presenting an
ifoga to the plaintiff. A speech in accordance with the Samoan custonm
was delivered by Mulitalo, on bchalf of thc defendant which was replied
to by Leaupepe an orator of the plaintiff's family, on bchalf of the



-3 -

plaintiff. Seven finc mets were prescntad to the plaintiff together with

50 of which §10 was honded to metais of the plaintiff's family.

defendant claimed that the fine mats werc valued at $240 although this

figurc wes disputcd by the plaintiff.

The plaintiff in giving evideonce regerding the ifoga scid at p. 39

The

“Jell as I explained ccrlicr that soon after the other matais

of my family nrrived in the fale I then cxploined to ther the
position about these pecople coming to pcrform the ifoga and
then Lecau asked the other party to wait while we leave the

fale to discuss whnt is to bo done and it was at that discussion
that the other mrtais of my family and I decided then that this
ifoga is to bc acccpted solely on the understanding that is to
keep the pence within the two sides and to maintain the dignity
of the Lemalu and the lMamea title of Lefega with the dignity of
Tofr.cono and Tamy of Vaiala and Moata'a, but as far ns my claim
is concerncd I do not want thot to be withdrawn and that was

to make it clecer to the other side.”

The plaintiff further stoted at p. 43 -
"Q. And thc spcecech as to the ifogn was, in coffcct, accepted?

A. Ycs, on the understonding that it was accepted ag I hove
explained and that my claim will not be withdrawn.®

The plaintiff maintained that the ifoge was to be acecepted by the

chicfs and orstors of his family but with the specific rescrvation that
his claim would not be withdrawn.

The plaintiff called Leaupepe Fa'atoto who acted ~s his orator

at the prescntation of the ifoge ~nd Leaupepe said in cvidence - p. 61 -

"Tomalu Folimn then once we were sented inside said that he would
abstein from making ¢ speech, but he will lcave it to me to
inform the other side of what we have decided that the ifoga
has been accepted nccording to the custorn. I then mcade the
spcech on bchalf of the Lemalu family and I directed my spcech
to Mulitalo on their side of course the troditional passoges
used in speeches of this sort are made to Lemalu on that this
ifoga was perfomed becruse of the trouble that happened to
Lemalu Puia'i. I then of course informed Mulitnlo exoctly what
we hrve decided in the other fole that was told to him that
thcir ifoga wns proverly accepted in accordonce with the custom
but as for as the claim of Temalu and the law well that wes the
matter entirely to Iemalu if he wants to proceced with his claim.
That was the purposc of my specch that their ifoga had beoen
accepted in accordance with the custom, then IMulitalo made a
speech,?

Lemalu FPolimn was also called to give evidence on beholf of the

plaintiff ond the fcllowing is an extract from the reccord - p. 66 -

A, Leaupepc said in his spcech that the claim of Lemalu Puia'i
will be procceded with becnuse he docs not wish to withdraw
it.

Q. LAnything clse?

A. Lnd os for as the ifoga is concerned it is accepted cccording
to the custom and the matter of Icmalu Puia'i's claim thot is

left to Lemelu Puia'i to decide.”

216

Fincu Matogi was also called to give cvidence ond he seid - p. 71 -

“A. Leaupepe snid thet Lemalu ngreed to cccept the ifoga but as
far ag his cloin is concerned hc does not went to withdraw.®
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Mulitalo was called by the defence and ho srid in ovidence - D, 1T

"q., In Lenupepe's specech on behalf of the whole family, did he
moke. reforonce to tho clulm which Lemalu had alroady filed
‘in Court?

A, Tenupopc did not make any specific reference to the claim by
Lomalu but Lerolu himsclf after Leaupepe's speech made o
speech telling us what their fomily had deccided as was
outlined by Leaupecpe in his spcech but ns far as his clainm
is concornod he will have to think about it and ho will let
us know what he will decide about his claim."

Mulitalo also said ho oxplainod tho position to tho defondant who
wae not presont at tho prosentntion of the ifoge as follows - p. 118 =

"Q., Did you report to Mr Jcssop on the rosult of the ifogo
whioh you conducted out there?

A. I did oxplnin to Jessop whon I mot him.
Q. Vhat did you tell him about the matter of the claim?

A, I told Jossop whnt I.eaupepo and Lenalu said in their spcech
ncoopting tho ifoge which wo had perforned nt lLofaga and I
rlso told Jeogsop thnt Liemalu said that he will have to think
nbout hic eclaim and that to wait until he comes to Apia he
will let us know what ho hes dccided.”

Bvidenoo was givon by the plaintiff that one Lisonc Ialeolei
called to seo him nt tho Dontal Clinic at Moto'otua Hospital on four
cccasions nftor the presontation of the ifoga asking the plaintiff to
withdraw his olain from Court and on some of the occasions he asked the
plaintiff to sign o papor to tho effecet that the ifoga had been accepted
by hin in full settlemont of the clainm,

The plaintiff atrted in ovidencc that ho refused either to withdraw
kis elalm from Court or to sign any such paper.

The defendant in ovidence snid he gave Lisonc Palelei $400 to be
handod to Lonalu Puia'i if he accopted the ifoga. The plaintiff denied
aver recelving any monoy from ILisonc Palelei apart from the $50 above
roforred to., ILisono Palelei admitted in cvidence that he wont to the
Deritnl Clinio to soco tho plaintiff, cfter the ifoge prosontation, to
ﬁivo hin approximately $300. Ho also stuted that Iemalu accepted tho

$300 and ho furthor stated at p. 125 -

"0, 1hat did he havo to say about the cloim?

A, And ho told me not to worry what ho had told us at the tinc
of our ifogn that ho will withdraw his clain."

I anm satisfiod thot tho plaintiff wngo a truthful witness and I
accept his nocount of what took place in proference to the evidence of
Lisono Palolei., If tho ifoga was acceptod in full scttlement of - the
olain as tho dofondant ascorts, why thon should Lisone Palelei go to
tho Hospital to soc tho plaintiff asking to have the claim withdrawn.
I am satioficd on tho facts, that tho ifog: which wvos made by the
defondant™s party to tho plaintiff wos not accepted by him in full
sottlomont of his olaim and this defonce accordingly fnlls. ‘

Having 80 found I an relioved from tho necessity of docidlng vhether~
such an ifoga in tho fa'n-Samoa would be a valid defence in 1aw to a
olaim suoh na the innt~nt one, _

I twrn now to oonsider tho olaims made by tho plaiptiff end i%
will bo oonvenlent to donl first with the itams of specinl damage.
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The plaintiff abandons his clain for nedical expenses anounting
to $64 and rcferred to in paragraph 6(b) of the third nmended Stotement
of Clainm, ’

The plaintiff also nbandons the clain for $65.50 cost of trans-
portotion in New Zealand and referrcd to in parngraph (g) of the said
Statemont of Claim.

The plaintiff nlso abandons the clein for §$329,02 being the cost
of an artificial leg and referrcd to in poragraph 6(h) of the snid
Statcenent of Claim ns apparcently this item wns paid for by the New
Zealand Red Cross “ociety. The claim for §754.00 for air feres to Mew
Zecalond in respect of the plaintiff, his wife, and 2 young children and
referred to in paragreph 6(f) of the srid Statenent of Clain is abandoned
cxcopt to the cxtent of $188.50 which was paid by the plaintiff for his
doughter Pamata's return nir fares, Sanon to Few Zeoland.

The defendant adnits the claing nade by the plaintiff in 6(a),
6(c), 6(d) and 6(c) of the s~id Stoterent of Cloir totalling the sum of
$100.00 and I accordingly give judgnent for the plaintiff for the said
sun of $100.00.

I consider now the ahove clcin for $188.50.

The plaintiff claims that it was necessary for his daughter to
travel with him to New Zeoland. The plaintiff when osked why ves it
ncecescary for Pomata to travel with hin to Heow Zealand said - p. 48 -

"A. The mnin reason was that I pnrticularly wanted soicone
to assist me in on to the planc ~ad carrying ny luggnge
ond coning out of the planc and ~ny othoer natters that
I require T had to cnll on her to assist ne as ny other
children are in New Zcalond.™

I hove to decide whether this expensce was reasonably necessary.
The plointiff was admittedly on crutches but on the aircraft he would
have had the help and assictance of the cirline staff. He was met in
dew Tonland by his brother who took him to his houe at Herne Bay.
Approxinately 3 months aftcer the plaintiff and Famate arrived in New
Zeclond, Ponato obtained a position in cmployment in which she continued
until one nonth before she left New Zealand to roturn to Samoa.

No rigid rulc or rules that apply to all cases cnn be laid down
antt cach casc nust be considered on its own set of circunstances. There
was no evidence fron the plaintiff's medical adviser thot it was
necessary for Panata to accompany her father on the trip to i'ew Zealand.
Spceial dannges must be strictly proved ead must not be too remote.

In my view this oxpenditure was not nccessary and accordingly I
disallow the claim of &188.50.

I turn now to the clain for $80 for toxi farcs travelling from
llalifa to Loto'otua ond back to lizlifa for the period 9 October 1967 to
31 August 1968 at $8 per rmonth and referred to irn poragroph 6(i) of the
seid Stotceirent of Clain.

The plaintiff stated that before the accident in December 1965
he used to go home to Lefagn ecach night and return the following morning.
The bus fere to Lefoge was 70 sene. The cost of travelling to Lefoga
cach night ~nd back the next norning would bo $3 a weck. he plaintiff
cleins now thet he is living ot IMalifa ond spends $1.60 on toxi fares -
60 sene on onc return trip to ILofsga per week nalking ¢ total of $2.20.

Vhen I consider the evidence it is clcear thot the plaintiff is
"paying less in travelling expenses nou than what he wos paying before
the accident. This is no doubt duc to hin obteining accorurodation ot
Malifa - apparently frec of charge os there was no cleain for board and
lodgings in respect of this accormodation at Ilinlifa.

218
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I an asked to give judgnent for $80. In my view the plaintiff
has not proved that he is being forced to spend morc on trovelling
cxpenses now o8 & rosult of the accident - in fact he is spending less,
Accordingly I rcject his clain for $80.

The last item of special denage contoined in parcgraph 6(j) of
tho said 3trtoment of Clain is o clain for $1,721.25 for loss of earnings
suffcred by the plaintiff from 1 Morch 1966 until 18 April 1967.

The plaintiff at the 2 December 1965 - the date of the accidont
- was carning £765 or $1,530.

The plaintiff joincd tho Public Service in 1937 and rcsigned on
30 June 1962 and withdraw his supcrcnnuntion benefits. He was re-cngaged
on 27 May 1963 as o Dental Officer on a tenporary basis and was appointed
o probationer as from 1 October 1963.

I an sntisficd on the cvidence thot ot the date of the accident
the plaintiff was employed by the Government of ''estern Samoa in a
permonent capacity: sce section 16(2) of the Samoa Amcndrent Act 1949.

The pleintiff gove cevidence that he resigned fron the Public
Service after the accident and the record of his evidence is - p. 15 -

"Q. Now whon you stopped receiving your salary after February
1966 did you find out the rcason?

A. Yes I did try to find out thc renson for not paying ny
salary during that time and although it wns not very
satisfactory but I was told T think it woes throuch the
nunber of dnys that I was entitled on sick leave on full
pay uscd up and I thercfore no longer be cntitled to that.

Q. Vhen you found theot you were no longer receiving any
salory did you attenmpt to get enployment at the Hospital?

A. Yes I did apply to get cuployment again with the Health
Department on type of work that I can sit down and do it
such as making denturecs.

Q. What was the rcsult of your approach for sit down work?

A. The Public Service Cormission was not ~blc to re-enploy
nc ~gain.

Q. Did you resign fron the scrvice in that ycar 19667

A, Thnat time Dr Larkin wag in charge of the Dental Service
this was after ny efforts to get re—cmployment back but
as services were filled I was adviscd by Dr Larkin then
to recsign.

0. Did you resign then?
A, Yes.m

He 1lnter admitted thot he resigned as at the 23 January 1966.
After the accident the plaintiff was on sick leave but this was fully
token by the 23 Jonunry 1666. The plaintiff souzht o scdentary position
in the Dental Clinic but nonc was available to hin. It nust be v
rericnbered that the plaintiff was on crutches and had no 2rtificial leg.
After discharge from Hospital on 15 March 1966 he wes requested to nake
weekly visits to the Hospital at Iote'otua for trectrnient and this
continued up until he left Samo~ in October 1966 to go to New anland
for the purposes of hoving an artificial leg fitted

The Choirnan of the Public Scervice Comnission said in evidence -
p. 101 -
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"Q. Now had T.enalu not rcsigned on the 23 Jonuary 1966 uas
there sone other type of leave that he could have teken
fron his enploynrent?

A, At thnt tine of .coursc wc will just have to ternincte his
scrvices becausce he cannot resune his normal dutics; of
courase he resigned first thht was the result from it.”

I nm gatisficd on the cvidence thot the plaintiff resigned from
the Public Sorvice as he was unable to chrry out his duties as o Dentel
Officer and was unablc to obtain suitablc sedentary occupntion. His
siclt leave had been cxpended and the Governnent hod ceascd to pay hinm,
I concludec fron the cvidence and draw the inference that had the
plaintiff not resigned he would have been disiissed nnd given three
nonths' notice. In my viow, the plaintiff is ontitled to “recover the
lcss which he sustained by renson of being unable to pursue his
ordinary avocations" - as Lord Halsbury scid in “The Greta Holne®
[jﬁﬁibl};glgjizé. I an further satisfied that the plaintiff rceconnenced
cnploynent as soon as he wos able to do so, viz., on the 19 April 1967.

I find thercforce thet the plaintiff is ontitled to succeed on
this hend of specinl dancge. I will decduct 2 months'! salary fror the
anount clained as T consider that the action of the plaintiff in
resigning was sonowhat hasty as he vould in ny view heve rcceived 3
nonths' notice of disnissnal from the Public Scrvice Corndission.

The plaintiff's cloin is not fron the 1 Februsry 166 but from

1 March 1966 and it should be from 1 May 1966 until 18 April 1967. I
will also take into account the tax position in csscosing danages
attributable to the loss of carnings. The breoad principlce being that
in asscssing dnicges for loss of income thcere will be deducted o sun
cquivelent to the anount of tax wvhich would have been payable on the
incone if received by the pleintiff so that the fin~l award represcnts

ie net financial loss. Sec fritish Tronsport Coission v,  Gourley

955/ 3 1.B.R.. 79. i}

I an adviscd by counsel th~t thce amount of taxz involved would be
~oproxinately €15,

Therc is the further point, altheush it vas not alluded to at the
trinl - nancly that in order to ¢ rn the loss of earnings now cleimed
the plaintiff wvas required to trovel from Lefage te Apie cach day at o
cost according to the cvidence of $3 o weck. "his anount the plaintiff
wes not required to spend nnd in ny view it would be proper to nake a
deduction in respect of the cost of trevelling wvhich was not expended by
the plaintiff. I proposc to deduct thercfore the sun of $150 from the
speceinl donnges clained in respect of loss of cormings.

I therefore give judgnent for the »laintiff for the sun of $1,298
in respect of his clain for loss of carnings.

There renains the clain of $12,000 for genecial donages. Counscl
for the pleintiff subniitted that this clair: should be dealt with under
four scporate heads, visz., (i) ccononic loss (ii) loss of 1linb (iii) pain
and suffering and (iv) loss of enjoyiient of life. Counsel further
subnitted that the sui of $4,000 should be awarded for ccononic loss and
$8,000 should be awarded in respect of the renaining three heads.

In Yestern Soron dannges for personal injurice arc dctcrmined by
a Judge alonce and in ny vicr the trinl Judge is to award what is in all
the circurstanccs fair compensation. Lz to the noture of danages to be
awarded in pergonal injury clains Lord Devlin stoted in H, Vest & Son Ltd
¥.__Shephaxd /1963/ 2 1.B.R. at p. 636 -

"There nust be conpensation for nedicol cxpenscs incurred and

for loss of carningﬁ,during rccovery; thesc are casily

quantificd, whether as special or as gencral dainge. Then

~therc is conpensation for pain an&\suffering cctually
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expericnced. Loss of consciousness, howcver causcd, whethor
by thce injury itsclf or produced by drugs or oncesthetics,
neans th:t physical pcin is not coxpericaced and so has rot

to be compensated for; o~nd this rust bc truc also of nental
pcin.  Thea there is or rey be a tenmor~ry or rerrvnent loss
of n 1linb, orran or faculty. WYhether it ic the linb itsclf
thnt is lost or thc use of it is irmnterial. "hat is to be
conpcnsatcd for is the loss of use ond the deprivation thereby
occngioncd. This deprivation may bring with it throe
conscquences. First, it noy result in loss of crrnings and
they con be cclculated. Zecondly, it acy put the victis: to
expensce in that he has to pay others for doing what he
fomcrly did for hinself; and thot =1lso can be calculated.
Thirdly, it produced loss of cnjoyncnt, loss of crcnitics as
it is sometires called, o dininution in the full plcasurc of
living. This iz inczalculable and ot large. This deprivatien
vith its threc consequcnces is soricthing that is personal to
thc victim. You do net, for instancc, put an arbitrary value
on the loss of 2 limb, £s is corrwonly done in on accident
insurcnce policy. You nust asccricin the usc to which the
linb would h-ve becn put, so as to ascertzin whot it is of
vhich the victin hns actually becn deprived.”

Loxrd Deming N.R. in Flctcher v. suto Coi and Tromsporters
Ltd _[1__%_2_37__ 1 L.8.R. 726 at p. 733 in denling with the conpensation to

be ~wmrded in personnl injury cleoins said:

"Ficld J. in sumiing up to the jury snid in Phillips  v.  londen
South Testarn Rly. Co /1879/5 Q.B.D. ~ T3 at ». 79 . . . in
actions for personnl injurios of this kind . . . and it is
wronz to attenpt to give 2n cquiv-lent for the injury sustrined.
I do not nean to say tiint you nust not do it, becauwse you ~re
the nasters rnd are to docide; but I nean that it would
operatc unjustly, ~nd in saying sc I an using tho l-ngurge of
the grect Perke, B., whosc opinion was quoted with approval in
Novley's casc 186_1_—_717“’_\_1_1_ L.R. Rep. 823; Perfcct conpensation

is hnrdly possible, nnd would be vnjust. You cannot put the
Plaintiff back ~gain into his original position.*®

The direction was opproved by Sir Jilexander Cockbura C.J. in
Phillips _v. Jondon South Vostern Rly Co (suprz) at p. 407 -

% . eeothe conpensntion gshould be cormwnsurite te the injury
sustained. 3But therc ~rc personcl injurics for vhich no

anount of peccuaiary drnages would afford adeqguate compensation,
while, on the other hrnd, the .ttonpt to avard fvll compensation
in doanges night be attended with ruinous censcquences to
dcefendomts . . . Genernlly specking, we acrec with the rule as
loid down by Brett J., in Doyley v. London nnd Rerth “lestern
Rly. Co (supra) that ~» jury in these cascs 'must not ctteopt te.
give doneses to the full anocunt of 2 perfect compensation for
the peccunicry injury, but must take a rerson~bvle vicw of the
casc, ond give whnt they cousider undcer 211 the circu stonces

o frir conpensation'.®

In ny vicw the various hends under vhich geacrel drmoges are sought
arc not scanrite heads of coupens~tion. They ~ic orly nids to ~rriving
at & fair ond reason:ble conpensation. This was mace clear in the case of
Jotson  v.  Powles 1967/ 3 i.E.R. 721 2t p. 722 where Lord Denning M.3R.
says: R

"Counacl for tnc plai.tiff nnde =~ sgeneral subnission which is of

inportonce. M snid %t the Judge ought to divide up the
geacral €nge into its scparnte hecds. S Judge ovght to say
how nuch hc ~warded for the pnst pain and suffering up to the
drte of trial; +then how ruch for the futurce pain and suffering
and loss of crertics for the rest of his dars; then how nuch

‘he nwnrded for tac futurc incidental losscs wihcen hoe is off work
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in the future: and then how nuch for the rcduction in his
carnings for ﬁho rcest of his lifc. Counsel scys if that were
done, it would be far norc santisfrctory to the partics and he
suggost cd that u nore just rosult would be achieved.

"We have often hnd to consider such ~ suggeztion. 1In the old
days; when doncges were asscssed by juries, there could be
no question of sub-division. L jury gave onc awcrd of general
donage.  In modern tines, when deneges are asscssed by Judges
sitting alonc, this Court has discouraged Judges froilr going
too nmuch into detail. Vhen I was a Judge of first instance,
this Court told me that it was a nistake to sub-divide the
anount. On the whole I think that this is right. Therc is
only onc causc of action for personal injuries, not scveral
causcs of action for the scveral itenms. The awerd of danages
is, thercfore, on award of onc figure only, o cornposite figure,
nade up of several parts. Sonc of the parts may be capable
of being cstinated in tcrms of moncy, such as leass of futurc
cernings. Others cannot truly be cstiinted in money at all
but nust proceced on o conventioncl basis, such as compens~tion
for pain and sufforing ond loss of crenitics: sce lard v,
Jancs /19657 1 411 E.R. 563 p.  572; ot the cnd all the parts
nust be broubht toc othor to give fair conpcensation for the
injurics.®

Turther I respectfully cgree with the followinv statonent by
Birkett T.J. in Bird _v. . Cocking & Sons Ltd (1951) 2 T.1.R. 1263 -

4T on HOYC that the asscssrent of donnges in crses of personal
injury ia perhans onc of the nost difficult tasks which a
Judge has to perform . . . The tosk ic so difficult because
the elenents wvhich nust be considercd in feming the asscssnent
in eny given casc vary so infinitely fron other cascs thnt
there can be no fixed ond unalterable stand~rd for nsscssing
the cnounts for thosc particular clencents.”

In considering the clain for genernl danages, counscl for the
Pirintiff urged umon ne the necessity to lock to awnrds nade in other
jurisdiction as there were no previouc decisions of this Court vhich
wonld be of assistoncc.

I @ consciocus howecver, thot cxtrenc caution has to be oxerciscd
vhen peying hecd to the figures of awards in other cases. As wasg said
Lord Morris of Borth-Y-Gest in Singh _ v. _ Toonz Tong Onmibus Co Ltd

[..9_4[.3 £.B.R._925 at n. 927 -

“If, howcver, it is shown thot cases bear o reosonable neasure
of wirilarity, then it woy be possible to find ~ reflection
in then of a genceral conscnsus of Julelﬂl opinion. This is
not to say th_t dennges should be standardiscd, or that there
should be any attenpt at rigid c18831ficntion. It is but to
rccognise thnt, sincc in a Court of Law conpens.tion for
physicnl injury can cnly be nsscssed ond fixed in nonctary
tems, the best thaet Courts can do is to hope tc achicve sonc
neasurc of uniformity by paying hcecd to any current trend of
considcred nion. "
—
£nd the learned Lawv Lord says further at p. 927 -

"that to thce extent to which regord! should be had to the range
of awnrds in othcr cnscs which arc conparcble, such coscs
ghould as o rulce be thosc which hoave been deternined in the
sance jurisdiction or in a ncighbouring locnlity where sinilar
social, ccononic and industrinl conditions cxist.™

Ls strted above I ap wdvised fror the Bar thot therce have been no
prcvious decisions given in the ZJuprene Court of Yestern Sanoca on personal
injury clains which would be a guide or any nssistonce in the instant casc
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In considering thic clei;m regnrd nust be had, in ny vicw, to the
soclal and ccononic conditions cxisting in egtern Semca.  The salarics
paid in Yestern Sorwoc cre gencrally nuch lover thon those poid in respect
of comperative pocitions in say, lfew Zeeland or lustrcolie. The Yorkers'
Compens~tion Ordinance 1960 (in force in Western Honoo) provides thot the
n-xinun conpensction payr~ble in death clains is $1,500, ~né¢ for perncnent
total incapacity the naxinun conpensation is fixed at $2,000,

I a1 nindful that in determdining dennges in this oction I om not
to put an arbitrary voluc on the leoss of the leg as is done in clains
under the YWorkscrs' Conpensation Ordinance. IHowever, I niust in ny view
have rcgard to the socicl and ccononic conditions in this country in
deternining the anount to be awvarded by vay of damcizes. To be guided by
rwnrds given in other jurisdictions where diffcrent socinl ccononie and
industrial conditions obtein would in 1y view be wrong ~s an award beced
on figures given in other jurisdictions cculd well disturb the current
cocial pattcrn in this country.

I now turn to consider the cvidence in the light of the above-
nentioned principles.  The plaintiff at the date of the accident was 53
years of age ond ot the date of thc hearing was 56 years of nge. The
Plointiff will rcach the age of 60 years on 6 Junc 1972.

The plaintiff is o tenpornry cnploycc of the ‘eetern Stuoan
Governent and cccording to the cvidence vhen he ~ttanins the age of 60
yeors ho can cleet to retire or he noy cleet to continue working until
he is €5 yeors cof age. It ic te be renenbered of courge thot as a
tenpornry cnploycc his scrvices cnn be teri'inated by the Tublic Service
Conmisgicner ot ~ny tine, without nctice. TFurther I nust bear in nind
the possibility that he ney suffer secinie other discbling accident or
disnbling illness or thit he night dic before ~ticining the age of 65
vears. Ir Hutchison, o public accountant, wes colled by the plaintiff
to give cvideonc: as to the loss sustained by the plaintiff as o recult
of the accideat ond calcuvlated on ~ diffcrential in earnings basis.
(Calculationslrcparod by iir Hutchison were produced to the Court). The
differential in carnings as calculatced by 1" Hutchiscon until (a) the
plaintiff rcoches the age of 65 years is §1,880, and (b) until the
ploaintiff renaches the ngo of 60 years is §1,565. lir Hutclhison ivade no
aliowvance fox the contingencics nentioncd above ncr the fact that the
vleintiff ic o touporary cnployce and linblc to be disnissed without
notice. Theoe are retters, however, which I nust bear in nind in
cenegidering the loss of carnings to be awarded under the hend of general
derrpcs ond I nust neke due allowance therefor.

The plaintiff olzo clained thot he had suffered financial loss in
not being able te worlr in hig plontation and thereby reep the benefit of
his cfforts. However, hce is o matai and I an satisficd that the taulele'a
of his aign would if requested by hiii rendily cerry out any work in the
plantation in accordnnce with Sanocan custon, ond he should not suffer any
sisnificant firancial less. Further no figurces were put before the Court
in support of this 2llezed loss of incore and it was cnly rceferred to in
a genoeral way.

The plaintiff's right leg wae snputated nidwny between the knce
and the hip joint and he now has an crtificinl leg. His nobility has becn
scverely lesscned. I an mindful that in considering the clain for damnages
for the loss of the linb and the less of cnjoynent of life the standard
of couparison which the law applics is basced on the dcgrec of deprivation -
as Lord Diplock said in FPletcher  v. . iuto Car and Transporters Ltd
(supra) at p. 736 -

“The axtont tc which the victin is unable to do thosc things
which, but foxr the injury, hc would hove becir able to do."

The plaintiff has elso undcrgone pain ond suffering. The nedical
cvidence indicates that the roughening of the bone at the sito of tho
anputation should not lead to complications nlthough there is some looscncss
¢f the artificial log duc to nuscle shrinknge. This locscness could be
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renoved by o specinlist acdjusting the artificial leg. Thore is, however,

no specinlist aveilable in Sanoa to carry out this work and the plaintiff
would have to procced to New Zenlond te have this work donc and I bear

this fact in nind in considering the sun to be awarded as dancges. Dr Judd,
stnted, however, that the shrinknge of the stunp of the right lc; should
beconic static within o ycer or two. The plaintiff clainod that he had
guffcred loss of cnjoyrient of life in thot he was a keen walker and

enjoyced working in his plantation. He furthor stoted he had coached rugby
football teans and led an active outdoor lifc. He is now not ~blo to
enzage in thesc activitics as frecely as he uscd te becousce of his loss

of nobility. In ny view he is to bc conpensated for the loss of “anmenitics"
as they are enlled that is the enjoyrient of lifc which he hns now lost

and also for the pain and suffering cndurcd by hinm. There nust of coursc

be an allowance madc for the uncertaintics of life and the intangibles
involved and to which I have alrccdy referrcd.

It is nccessary, in ny view, to gnther all the items togcther and
givo a round sun for general danages. Having given the best consideration
that I can to the cvidence, taking inte account the sun of nmoncy which
the plaintiff ncknowledged recciving from the dcfendent and the value
of the fine nats given to hin, paying duc regard to the subnissions of
counsecl, remenbering the principles of lew which I have cndeavoured to
enunciate, rencirbering thet this is an award of daneges in Yestern Sanon,
and peying duc rcgard to the socicl and ccononic conditions of this
country, I cward the sun of §3,3%50 as general danages.

Judgrent is accordingly given for the plaintiff for the total
sun of $4,748 (wvnich includes the sun of $1,398 hercinbeforc awarded
a3 speciel danages) torether with costs, witncssces' cxpenscs and
disbursencnts to bc fixcd by the Registror.





