191
SATOA® PUBLIC TRUSTEE v. HEREDITH |

SUPRENE COURT. 1967, 1963. 13, 14, 15, 19, Deccober; 21, Merch.
SPRING C.J.

Denth by accident - action by widow and dcpendent children - notor vehicle
collision - necgligeacce of defcndant — forescenbility of injuries -
assessnent and avard of donages — Deaths by Accidents Conpenmsation Act
1952 (Mcw Zealand).

This wes an nction founded on thc provisions of the Deaths by
Accidents Conpens~tion Act 1952 (Few Zealand) and brought by the Sanoan
Public Trustcc as adninistrator of the estate of the deceascd and on
bchalf of the deceascd's vwidow and dependent children. Feollowing a
collision betwcen a vchicle driven by the defecndmnt and that driven by
the deccnsed, the decensed's vchicle had been overturned and hod caught
firc; the deccased trepped therein and therchy suffcred burns from
which he died. The Court hoving concluded fron the cvidence that the
defcndant wos solely responsible for the cccident and having found no
fault on the part of the deccascd, it then hod to decide whether the
defendont was liable for the injurics causcd to the decensed ond, if so,
to what extent.

HEID: (1) That it is now scttled that in an action for
dacages for ncgligence, the cffective test is
onc of forcsceability; thot is, vhether a
reasonnble nan night have forescen thet an
injurious comnscqucncc of the kind thoat did
cventunte night result fror his act; and it
is not nccessnry that the dctails or cxtent
of thc sccident should have been foresecable
with precision but it is sufficicat that the
kind of injury sustcined was reasonnbly force-
seenble. Having rcgard to the cvidence, the
defendant, ns o reasoncble nan, should have
forcsecn the possibility of a vehicle involved
in ~ collision with his owa vechicle catching
firc ~nd the possibility of injurics by burns
being sustnined by the occupcont or occuponts
thicrcof.

Overscis Tank Ships (U.K.) Ltd _v. _Morts Dock
2nd Engincering Co Ltd /19617 1 A1l E.R. 404,

followced.

Hellington City _v.  Stoyanov /1967/ N.Z.I.R.

: Yells v, Szinsbury and Honnigon Litd
1962/ ¥.Z2.1..R. 552; MHughcs v. TLord Advocate
1963/ 1 A11 ®.R. 705; ond Spith v, Lecch

1 Co Lta /3 411 F.R. 1159,

Brain ond Co Litd
rveferred to.

(2) Doinges in Testera Sonon are esscssed by =
Judse alone, and vhilce the asscssiient cannot
be guided solely by arithnctical calculations,
it nust bc in zccordance with the pecunicry
benefits which it is reoseanble to suppose
the fanily would have reccived had the husbond
and brecadwinner not been killed nrennmturcly,
subjcct alwvays to futurc probabilities, such
as, the husbond's reasonable prospects of life,
work and rcnuncration, and the possibility of
the widow rc-ninrrying and ceasing to be
dependent.

Donaldson _v. _Yaikohu Ccunty /1952/ K.Z.L.R,
758, followcd. :

Danicls v, _Jones /1961/ 3 All %.R._25;
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Bighop ¥, _Cwiard Vhite Stor Ltd /1950 2 a11
LR 223  and Lttorney-General  v. Green
J1967/ N.Z.L.R. 883, rcforred fo.

Judginent for plaintiff.

ACTION claining dainweges pursuant to the Deaths by Accidents Cornpensation
Act 1952 (Ncw Zenland

Phillips, fer plaintiff.
Mctealfe, for defeadant.

Cur. adv. vult.

SFRING C.J.: This nction was brought pursuant to the provisions
of thc Deaths by Accidents Conpensation fct 1952 (New anland) which is
in force in thc Indepondent 3tate of Western Saron by virtue of section
370 of the Sainwn Act 1921. Tho action was comenced by the Sanoan Public
Trustee acting: as adninistrator of the Bstote of the late George Leslie
Lariner of Teulwiovgr, Clerl, vho diced intestate on or abeut the 24th day
of Jwnuary 1664 and brought for the benefit of the Decensed's wife,
Turr:h Jinriner, and the decersed's twe infent children, IMourcen liariner
born on Gth April 1967 and Georgina Meriner whe was bora after the death
of thc decorgad nmiiely on the 4th Avguct 1964. he anount clained by the
pleintiff in his onended stoterent of clain ic $8515.00. Application
was nnde to the Court en the 7th February 1967 by way of notion for leave
to bring the s~id nection sonc 3 yeore after the decensed's denth. The
defendant conscented ~and ackiowledged thnt he had not been prejudiced by
the delay. It scened just to this Honoursble Court to gront such leove
and arne wag gronted accordingly. The fuets nre that the deccascd
George Leslie liariner and his wife Turrnh Iariner on the norning of the
18t January 1964 ot approxirntely 4.45 a.n. were proceeding in a
Landrover cwncd ~nd driven hy the sadid Goorgo Ieslic Ioriner along Beach
Road, Apic in o wvesterly direction. At the sonce tine a Chevrolet
Pick--Up Iotor Vchicle ovmed ond driven by the defendant Richard Zdwvard
Heredith was procceding along Be..ch Rond in an casterly dircction. The
said vehicles which were both left-hand drive cainc inte violent
collision on the Beach Road nearby the Vailine Road interscetion with
Boach Road. As o result of the cellision the Landrover overturncd and
cought fire and finished up lying om the said Beach Rocd but on its
right-hand side with its bomnet focing south and its wheels facing cast
(th vt is the dircctics: fron which it had travcllca) and the hood was
focing west.  The sndid Yurrch I'ariner wns thrown fron the Landrover ot
the tirc of the collision when the right-hand door flcew cpen. The
decensed George Leslic Iarincer was tranped in the Lendrever and suffered
burns to his body fron which he subscquently died on the 24th January
1964. He was ronoved fror the vehicle and t-ken, 2nd adiditted te th
Moto'otun Hospital. There was conflicting cvidence i3 te the position
of the Chovrolgt Pick~Up =~fter the collision but it wes generally in a
position cnn the road with its front wvheels on the senrwnrd side of the
dnshed whitc linc painted on the rondwry ond its left rear wheel cither
on the vhite line or on the servard side of the whitce linc and the vchicle
was at an oblicuc angle to its linc of travel.

It vrs norced thnt Beach Rond at the point of probablc inpact ia
47 fcot in width between tho scnled edzes of the road. There was nt
the tiric of the cccident n dashed white line vwhich (Whllwt Drcuun‘bly
indic:ting the centre of the roadwnj) is situnted sonc 29 feet from tho
inland cdge of the senled rend ond somce 18 feet fron the scaward cdge of
the soenle? road. The road ot this point talies - gradunl, left-hand curve
travelling in an casterly direction.

The plaintiff cllecges in his onended statenent of claii filed on
the 11th Decenber 1967 that the collision wos duc to the negligent driving
of the defendnnt in thot -
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"%, _THE collision aforecscid was duc to the ncgligence
of the dofondont in all or any of the following respecte:

(a) driving without duc carc and attention;

(b) failing to kcep to his corrcct side of the
road;

(¢) failing to kecp a proper look-out;
(d) failing to stop;

(e) driving at a speced which in the circumstances
was cxcessive.”

The defendsant in his anended stateiient of defence (intor alia) denics
the allegations of negligence in the stntcnent of clainm and alleges that
the collision or accident was caused by the ncgligence of the said
George Leslie Mariner in that -

"The accident was caused by the negligence of the above-
nened Goorge Teslic Mariner in -

(a) driving without duc cnrec and attention;
(b) failing to kcep a proper look-out;
(c) failing to kcep his vchicle under proper control;

(d) failing to kecep his vchicle as near as
precticable to the right-hand sidc of the road;

(c) driving an old vchicle which he knew or ought
to have known was in such o decfective condition
that it wos a potenticl source of danger."

The collision occurrcd as stated at about 4.45 a.n. on New Yecar's norning
1964.

The plnintiff called cvidence fron the said Turrah Mariner who
deacribed how the Tnndrover in wvhich she wes sitting with her late husband
was travelling along Boach Road on its corrcct side cnd with its headlights
burning. She stated thnt she sauw the defendent's vchicle approeching and
vhen they were near the Voilino road interscction with Beach Road the
defendant's vehicle turncd townrds their vchicle and struck the Landrover
near the left side door. Turrah Mariner described how she was thrown out
on to the grass on the scaward side of the Beneh Rood and the Landrever
capsized snd burst into flenes. Turrah liariner denied that therce was any
irrcgulerity in the driving of the lLandrover by her husband or that it
swerved approaching the Vaisigano bridge (which is cbout 300 yards to the
cagt fron the probable point cf iipact) as alleged by o witness colled by
the dcefence.

Sicosi Silve a ship's captain stnted thoat he was sitting in front
of Coxon's storc, which iz about 70 -~ 80 yards to the west of the alleged
point of inpact. He described how he saw the hendlights of the Lendrover
approaching fron the enst. He also stated that he saw the defendant's
vehicle approaching from the west with its headlights burning. He also
described in sone detail how the defendant's vehicle vecred froi side to
side travelling to the enst along Beach Road. He said he stood up and
noved back on the raiscd concrete verandah because he thought the vchicle
was going to turn into o drivoway alongside Coxon's storc for petrol. The
defendant's vehicle did not turn into the driveway but passcd the storc and
shortly afterwords he hecard a bong and looked ~nd saw the two vchicles had
collided and that onc wns on firc. He proceccded tec the scenc and saw the
defendont liercdith who said "I do not know where this other car had cone
fron." Siaosi nlsc decscribed the position of the vohicles on the roadway
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nfter the collision putting the defendant's vehicle at an cblique angle
with both its right front wheels on tho scaward side of the dashed whito
linc and its right recar wheel on the said white linc. I was inpressed
with the dereenour and the evidence of Siaosi Silve vhich was not shoken
in any way by o lengthy cross—cxoaninntion.

Gus August Sheppard vho was walking hone fre: the New Year's Eve
Ball (which he had been attcnding at the Tivoli Thontro), gnve cvidence
that after the defendnnt's Pick--Up hhd passed hin by a couple of yards
near the office of the Mew Zenland High Cormission travelling on the
inland side of the white line it suddenly swerved across the rond and
gtruck the Lendrover on the left-hand side whilst it wns trovelling on
its correct side of the road in o westerly dircction ond with its
hendlights burning.

Thrce youths Uilao Afoa, lionuki Vegei'a, Saipipi Toennlatai, gave
cvidence that the JTandrover passed then sone 200 yards te the cast of
the scene of the aceident and that it wne then travelling in o normel
nonncer close to the corrcet cdge of the roaduay and with its headlights
burning.

Sgt. Sini Scsega, Scrgernt of Police, gove cvidence that he
attended the scenc of the cccident. He produced ~ plan drawn by hin (at
the scene fron neasurcients token at the scene with the 2did of o tape in
which he wis cssisted by Sgt. Tinmni) which showed the Iandrover lying
on its right side with its whecls frcing cost. The rear of the Landrover
protruded beyond the scoaward cdge of the roand, its freont faced towards
the centre of the rond. The defendnnt's Pick~Up was positioned with the
right rcor corner of its tray dircctly above the vhitc dashed linc ond
24 feet from the inland cdge of the roadway -- the right front corner of
the right mudgunrd wos 3 feet on the scaword side of the deshed whitc
linc and 29' - 6 fron the inl~-nd edge of the roadwey. The left front
corner of the left nudgu~rd vas 8 fecet fron the scoward cdge of the road.
The left reor corier of the Pick-Up was 1%' — 6% fron the scoward cdge
of tho roadwey and 4' - 6" on the scaward side «f the white line. The
front of the Tondrover vac about 4 fect fron ond oppositc the left rcor
corner of the Pick-Up. Sgt. Scscgn was cross—cxrnined as to the position
of the right rear corncer of the Pick-Upn nnd he stoted quite definitely
that he sar the right rear corner of the Picl:==Up dircctly above the dached
white linc. fni Idiainn ~ firennn onpleyed by the Mire Devertment at Apla
gove cvidence of being' called to the scene of the accident o attend to
the burning vchicle. He zove cvidence ns to the position of the vchiclces
on the roadwny and corfired that the positioning of the vchicles as given
by Sgt. Scscgn wes corrcet. The defendant gove covidence thot he ottended
the said ¥owv Year's Ball and left between 4 and 5 o.ri. in the norning to
return t his residcuce in his Chevrolet 15cut Pick-Up. He denics thot
he veercd fronm side to gide as allered by Siaosi 3ilva and alsc denies he
swerved ncross the rond in the nonner described by Sheppard. His account
of thc accident, however, I find unconvincing. Ie wes very vaguce and
scened te ne te be very hozy os to whot did actunlly occur. The defence
also called M1i Ulu vho gtnted that he saw the Landrover been driven on
to the Vhisigano bridge in an crratic nenner (~bout 300 yards to the cast
of the scenc of the collision) but his covidenee was of little assistance
in ny vicw as to what cctunlly happened at the tine when the vcehicles
collided and their relative positions on the rcadway at such tine.

Hr Vilson, Sccretery for O0.F. Nelson & Co Ltd was cnlled to give evidence
as to the position of the Pick--Up on the rondwey. Hr Uilson sauv the
vehicles at 7 a.it. or therccbouts on the 1st Jwucry 1964 (after the Land-
rover had been removed). Iir Uilson stated that the left rear vheel of the
Pick--Up wes cbout 2" on the secaward side ¢f the white linc and the right
front wheel was on the white linc. e also said he saw sone rusty dirt

on the white line just in front of the left rear wheel and claining that
this was the point of inpact and thet the pick--up had noved foruard about
12' = 15" after inpact.

Mr Wilgon took no neasurcucnts but rclied on his observations.
l'r Wilson's intercest in the position of MNeredith's Pick-Up appcarcd to
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sstein fron the fret that his conpany held the insurance cover thereon.

The defence olso cnlled onc Percy Kolhasse but little turned on
‘his cvidence.

The defence 2lso attacked the roadworthiness of the Landrover.
Tividence was given on bchalf of the plaintiff by one Sale Fuifui o
mechanic who stoted that he hed driven the vehicle regularly up to o
fou dcys before the accident and that the vehicle appenrcd to hin to
be rondworthy.

It is noted nlso that the Landreover eppearcd to have becn duly
registered with the Traffic Authoritics ond such registrotion cxpirod on
31st Morch 1964.

Mr Brighousc, ¢ notor cngincer, gave cvidence fr the defence but
he adnitted that he had not scrviced this particular Landrover at any
tine although he had scen it on ocensions.

I have considercd the whele of the cvidence adduced by the
plointiff and the defendent and paid duc regard to the deneanour of the
vitnessces and in ny view liability for the accident rests solely with
the defendont licredith. I cannot on the cvidence conclude that the said
George Leslic Meriner, deccased, was at fault. In reaching this
conclusion I ~n satisfiecd -

(1) That MNercdith was not driving his Pick-Up as closc as
practiceble to the right of that part of the road uscd
or rcasonnbly usable for the tine being for vchicular
traffic in general vhich wos an obligr-tion cast upon hin
by Regulations 69 of the Rond Traffic Regulations 1961.
It was clcar froo the cvidence th~t the defendant had at
lenst 28 feet of useble roadwny in his portion of the
roadwvay to the inland side of the white dashed line.

The position of the vehicle after the ~ccident as
described by Sgt. Scscga ol confimed by Ani Liaina
convinces ne on the balencc of probabilitics that the
nceident took place on the scawerd side of the white line.

(2) I an further satisficd that Mercedith failed to keep &
proper or sufficient look-~out. Mercdith's statenent to
Cinosi 5ilva tht he did not know wherce the other car
(which I find h~d its headlights burning) had conc fron
was indicative of this and further lieredith's own cvidence
indicated clearly that he had little knowledge as to how
tiic accident occurred.

(3) I cnoclso sotisficd that Mercdith drove without duc care
and attention. I ~ccept Siaosi Silva's cvidence that
Mcrcdith's vchicle veered fron side to side on the roadway
juet prior to the accident. I alsc accept Turrah Mariner's
cvidence and Sheppard's cvidence that lMercedith suddenly
swerved te his left and collided with the Inmndrover.

(4) 1 accept Sgt. Scsega's cvidence as to the position of the
vehicles on the roadway after the collision which cvidence
was supportcd by that of Ani ILiaina the fircnan.

(5) T heve nlso comnsidorcd the cvidence rclating to the damage
to both vchicles ~and in ny view thig evidence does not in
~ny way detrnct frenm the foregoing conclusions reached by
ne.

(6) I an not s~tisficd on the evidence that the Landrover was
unrccdworthy. This allegntion nade by the defendant was

not cstablished in ny vicw.

Hoving thercforce decided the question of liability I now turn to
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o considerntion of the further defencce reised by the defenda~nt that tho
injurics rcccived by the geoid CGeorge Leslie Hariner by way of burns were
not the nc~tural or probable ceonscauences of the defendont's ~cts or
onissions, ~n¢ further th-t thc defendnnt did not krow and could not
reason~bly have been cxpected te 'mow thnt the nets «f the dcfoindrnt
would hrve crused the injuries freiw whieh the soid George Leslice tleriner
dicd. In cther words werc the injurics suffercd by vay of burns by the
soid George Jeslic Foriner rcoornnbly feircscenblce. The law on this natter
con novr be token ~s being finally scttled g o result of the Privy
Council's dccision in Qveiscens Tank Shins (Uu.x _) Ltd _v. _Jlerts Dock
mnd Engmineering Co Lid ‘[1 _%_‘J 1 A1) B.R. 404 vhere Viscount Si:onds
anid:

#Their Tordships . . . h~ve been concerncd primarily to
displace the proposition th-t unforescenbility is
irrclevent if dar~ge is 'dircet'. In doing so they
hive incvitnably insistcd that the cssentinl fretor in
determining liability is whether the donnge is of such
o kind as the reqsonnble ian sheuld have foresecen . . .
Thus foreseceability is thoe ceffective test. ™

It is not necessary th t the details cor cxtent of tlic accident should
h~ve heen forescenble with precision but it is sufficicnt thoat the kind
of injury sustzined wos reasrn-bly forcsceable: sce Zollington ZTity
Yo__Stoyemov. [1967/ .7 1.R. ot p. 1%

The Few Zealsnd Court of Appeirl tos cnlled upon to consider the
test of forescenbility in an cction for domimges for negligeuce in
Hells _v. . Sninsbury & Hennigan Tirited and onciher /1962 H.2.1.3.
2. 552 in which cesc onc Cnrey vas cngnged in cleaning dowa < Inter-
national notor truck prepnr-tory to paintin:. This cperaticn is
cclloquinlly known ~e “blewing off*. The hesce with the nozzle ~ttached
w3 brought by Coarcy inte zuch o vnositien thaet the streor of cir possed
threuzh the plaintiff's clothing: ~nd into hic rectw: e~using scrious
Liternnl injurics. Corcy wos found to Le negligent by o Jjury but
resisted the ~word of diiwvges on the sreund thnt he could not rerscnably
be cxzoeeted to foresce thot ~ir cculd enter this wn's rectw: by o casunl,
elthough ncgligent oct. The Court of Lppcal held thet “the esscentianl
factor in deternining linbility is vhether thc danoge is of guch o kind
<8 the reesoncblce non shecvlé hove forcscen. ™ The hendanete to this easc
in ny vicw corrcctly cdefines the lew on this subject:

#The tect of forcsecrbilitr in an nction for dannges for
ncgligence is whether -~ rorsonchle on o nvight hrove fore-
scen thot an injurioue conscequence of the Yind that did
cventunte night result fron his act. The toct does not
requirce that all thc dct~ils of “M~t hadnened should be
forcscerble, It iz sufficicat il the defendent sh~uld
reasentbly hove forescen the l-ind of injury vhich in foct
occurrcd. “

In Hnghes | v. _Loxd Advoerte /1963/ 1 A1l 2.1 705 Lord Reid
stoted at p. 706 -

“T an setisficed that the Post Officce viorkne:n were ot frult
in leaving this open nnnhele unattended and it is clear
that if they hod done o they ought te have donc this
accident wiuld not have happencd. It cennot be snid thot
they owed no duty to the appcllant. But it hos been held
that the appellant c~mmot reccover dorozes.

It vyae argned that the appellont connot recover becouse
the dancge which he suffered was of o kind which wes not
foreseenble. The appcllent’s injurics werc nainly coused
by burns, and it c-~nnot be snid th~t injurics fren burns
were unferesceallc. s o wvarningr to troffic the vrorlo:en
had sct lighted Bed lomps round the tent hich cevered the
nanhole, and if bdys éid cnter the d-rk teat it wns very
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likely that they would talic onc of thesc lanps with then.
If the lanp fcll and broke it was not at 2ll unlikely that
the boy would be burncd and thc burns night well be scrious.
No doubt it wns not to bo expected that the injuries would
be cg serious as those vwhich the eppellant in fact sustained.
- But o defender is lioble, ~lthough the dannge nay be o good
deal grenter in cxtent thon wes forescenble. He con only
cscape liability if the dannge con be regorded as differing
in kind fron what was forcscenble.”

Applying the foregoing law to the focts of this case I nn satise-
ficd thnat the defendert ns o recasonable nan should have foreseen the
posoibility of ~ vehiclce involved in o collision with his owm vchicle
coteching fire and the possibility of injuries by burns being sustained
by the occupent or occup~nts thercof. Most notor vchicles in Western
3ancn arc powered by petrol driven rotors and should o collision teke
place between two vehicles it is always possible thot denage nay be
ceused to the petrel tank or the petrel supply systeoin of the vehicle

cwsing the eschpe of petrol and the resultant risk of fire.

I conclude thot nost drivers todey (and I include the defendont)
arce aware cf the highly inflannable naturce of petrel.

It is zlso truc thet the tortfeasor tnkes the victin as he finds
hin. The tcot is net vhether the defendrnt could rcosonably have forescen
ht 3 ~ result of burns thot tho scid Georpe Leslic Mariner would die.
The question is whether the defendant could reasconcbly have forcscen that

as n result of the ccllision one or inerc of the vchicles ney catch fire
wnd ns ~ result onc or 1ore of the occupnnts of the vehicle nay suffer
burns. In ny view the burns which the snid George Teslic Mariner suffered
md fron vhich he dicd were in the circuwistences rccsonably forescenble
md cccordingly the defendant is linble: sce Snith _wv. _ Lecch Brain &

Co Itd rnd inother /1961/ 3 A11 3.R. 1159.

Heving decided thet the defenndant is solely to blanc for the
nceident and that injurics by way of burns (fron which the said Geerge
I'eslie Mariner subscquently dicd) are within the reasonoblc forcsecability
test, I now prss tc ~ consider~tion of the asscssrent of darnges. '

In this Territery dritnges arce nssessed by Judges and the principles
to be applied arg stated by Nerth J. (s he then was) in Doncldson _ v,
Vnikohu Cownty /1952/ Il.A.L.R. ~t p. 758

"In this closs of casce,; drnrges are net “at larse®, but require
to be asscssced strictly acceording to the pecuniory benefits
which it is rcascnoble to suppose the fouily would have received
h~d the husband ~nd brcadwinner not been killed prenaturcly.
In discussing clains of this kind, Lord “right scid in Davics
¥. _Powell Duffryn Associnted Collicrics, Ltd /1942/ 4.C.
601: /19427 1 411 .R. 657: "The donnges orc to be besed

on the rcehsonable expectrtion of pecuniary benefit or benefit
rcducible to i.oney veluc. Ia essessing the dontges all
cirounmtances wvhich nay be legitiintely pleaded in dininution
of the darnges nust be considereé . . . It is o herd mntter
of pouncs,; shillings cind vencce, subjceet to the clerent of
rengonable futurce probrbilitics. The starting peint is the
ancunt of woges which the decensed was carning . . . Then
Fhere is nn estiiinte of hev nuch was required or expended

for his own personnl end living cxpenses. The brlonce will
give o d~tun or basic figure which will generally be turncd
into o lwp sun by taking o ccrt~in nunber of years' purchasc,
That sun, howcver, has to be tared down by heving due resard
to wnoor b intbiosy fox diwidiaivey +hab dlie widesr wedgled lace-o
aonin narriced and thus ccased tr be dependent, and other

like natters of specul~tion ~nd doubt® (ibid., 611, 612, 617;
662, 665).

In Nance _v. British Colwibin Blectric niluay Co Itd /1951/

A — i
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L£.C. 601, their Lordships said: "A proper n~pproach tc these
questions is, in their Iordships' view, onc which talics

into account ~nd gives due weight to the feollowing foactors;
the cevoluction of some, indeed nest, of the» can, ~t lenst,
be but roushly ceolculated. Under the first head - indeed,
for thc purposcs of both heads - it is necessary first

to cgtinnte vhrt uns the deceascd non's cxpectation of

lifc if he had nnt been killed when he wasg (let this be

'x' yoears) ond next vhat suns during these x years he

vould probobly have applied to the support of his wife.

In firing x, rcgerd nust be hod not only to hig age and
bodily henlth, but to the possibility of o prennture
deternination of his life by o later accident. In estinating
futurce provision for his wife, thc anounts he usually

applicd in this way beforc his death arc obviously relevant,
and often thce best evidence available; though not conclusive,
sincc if he had survived, his neans night have expanded or
shrunk, ~nd his liberality night have grown or wilted. ¥

The cvidence was thot the decensed left hin surviving his widow
Turrsh Marincer and two children; one of these children was still to be
born 28 of the dnte of the accident. The other child was aged 9 months.
The widow wos aged 20 yerrs 1 nonth and the decensed 24 years 10 nonths
ot the dote of his denth. They were legally nerricd on the 22nd Jonucry
1964 ~ 2 days beforc the deccased died.

At the d~te of his denth the decernsed wos onployed by the Post
Office of “estern Sarno~ as o probationcr in the Postel Sceticon at a
sarleory of £160 ($320) per amaws lthough he uns, according to the
cvidence, to hnve reccived an extra £20 ($40) in Pebrucry 1964 to which
he hnd become entitled in October 1963 but which wos withheld for sonc
irregularity cornitted by the deccasced in the course of his duties. He
~lso recoived £240 ($480 per annwt fron hig Tnther Edward Secbastian
Mariner for supervising the father's ornibus business. It wos clear
fron the ovidencc thnt had the dececased lived this paynent fron his
fother would not have continucd for a lengthy period as the fathor
stetod ho had reduced the aunber of huses cripginally opernted by hin
fron 6 to 3 as nt the dnte of the said George Leslic Mariner's death.
At the date of hearins he stated that he had agnin reduced the nunmber
ol buscs operated by hin to 2 nnd thot he was going tc give up the
tr-nsport busincss as it was not proving successful. Further it was
conceded that the said George Ieslic Mariner should not, ns o nenber of
the Fublic Service in Western Sarcn, oxcept with thce cxpress pernission
of tho Public Scrvice Cornisgssioner be enployed in another paid office
(3rroa Acndnent Act 1949 scction 26(1)). I ncted that the said Edward
Sehagtian Mariner nt the date of the henrins was o nember of the Public
Scrvice Corunissi~n of "estern Surieca. There was, I conclude, cvery
proesibility thrt tho Public Scrvice Cormission weuld require the said
George Leglio Mariner to give up his "sccondory?® cninloyrient with the
oaid TMdward Schostian Mariner. On the evidence therefore I considered
that in viov of cll the circustances the additional payment of £240
($480) por annun would not have continued longer than say the end of the
year 1968, '

H~nd tho decensed lived and continucd in the Post Office cnploynent
he wonld have boon entitled (providing he fulfilled his position
satisfretorily) to roccive annunl increrents of £20 - £25 until o naxinun
salary of £385 ($770) per onnw: would have been renched in 1973. In
addition a Ti% wage incroase was grented to all public servants as frou
18t Janunry 1965 ond this increasc would have been added to the deoccased's
salary as fron 1st Jonuary 1965. The saloary scalce applicable to the
docorsed (without tho 7% incrensc) is as follows:-

GEVERAL DIVISIONS SC.ATLES

COMION TO MOST DEPARTI'ENTS
(an Scnlo - 1.4.1959)
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Salary Rates - Yerrly Incrciients

Kox Renorks

Grade ITI 100 115 130 145 160 180 200
220 240 260 285 310 335 360 385 &Bfficiency Bar

I also notcd thnt Mr I%eFrll, the Lcting Deputy Chicf Postnnster, spntod
that in his opinion the dcconsed could have advenced beyond £385 ($770)
per annun as he appearced to hin to be capablc of further advancerent.

The plaintiff crlled Mr 4.1, Hutchison a qualificd accountant
and advisory officer to the Treasury who subnitted as port of his evidence
a celculntion as an aid in the asscgsnent cf daneges. Mr Hutchiscon in
the coursc of his cvidence stated -

"On the ratter of life cxpectancy in Western Sanon
there arc no statistics available. Recoursc was had to New
Zenland Life Tables 1960-62 published by the New Zealand
Govermient Statistician in 1965 which provide thet the life
cxpectancy of n 25-year old Non-Maori is 46,86 years, and
that of a New Zcaland Moori 39.82 yenrs.

In Wew Zealand population stotistics o "Maori" is
defined as ~ persen with half or nore Meori blood providing
that the ronnining blood is Buropcan or Polyncsion.

For persons of Tolyncsion blood living in "Testern
Saroa, it is considercd thet the New Zenland Hoori life
expectoncy is nere ~ppropriste with an adjustinent decreosing
this figurc by 6% to nllow for a shorter life cxpectancy
in n tropical clinate. (A local insurcnce conpany nales &
sinilar adjusti:cnt of 5 - 7% fer thosc living in the
tropics).

These cnlculnticns would nllow the decersed a life
cxpectancy of approxiiately 37.74 years at diote of death.
His wife wrs aged 20 yenrs at this dote and her life
cxpectancy was therefore grenter and is cnlculnted ot
42.5 years. ™

Mr Hutchison st:.ted that the cstinnted working life cxpectancy
of the decenscd retiring at nge 60 was 35.25 years. I accepted
Hr Iutchison's approach to the calculntion of the life cxpectoncy of
a Sancan. I nlso note thot the cvidence satisfics me that the decceascd
cnjoyed good health.

The plaintiff does not clein o round sw:i for dor.nges but clains
the sun of £4,257.10.0 ($8,515) which is the cxnct anount of the
crlculation nnde by Mr Hutchison, who stated that it would be necessary
to invest this sum ot 5% conpound intercst to procducc £5 ($10) o week
fer 35 years - which wns as he said conpeasaticn te the dependent for
loss of naintencnce for 35 yeors.

The widow testified that the deccascd nve her £5 ($10) o week
from the noneys rcceived froii his father Edwnrd Sebastian Hariner and
£2.10.0 ($5) o weck fron his FPost Office poy. Thesc moneys 27.10.0(415)
per week were uscd tc provide food clothing and general living cxpenscs
for the'whole fanily including the decenscd. The docensed kept, she
snid, approxinately 10/— oo week froir his Fest Office poy for himsclf.
The deceased and his fardily lived rent free in o housc previded by the
frther Bdwverd Sebastian Illnriner., MNMr Hutchison for the purposc of hias
calculation took as the "d~tun™ or 'basic" figurc the sun of $520 per
annun ($1O o wook)u He asccessed the docensed's enrnings ot the dnte of
death at £420 ($840) per annurl (£18O + 240; and deducted thercfrern the
decensed's personcl expenscs of £156 ($3{2 per oannwt leaving o drtun
or basic figurc of £264 ($528) per annu: Wwhich he celled, say $10 or £5
2 week, as the "tnke horme" noncy. Hr Hutchison stoted that the cstinnted
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personal cxpenscs were arrived at after discussions with the widow and
by calling upon hic own knowledge of want he (Hutchiscn) would cxpect
the costs of feeding ~nd clothing the deccased weuld be bearing in nind
the standard of living these pecple nttnined., The widov testificd that
the deccascd cxpended "about” 1Q/— n weck con personnl expenditurc but I
consider that this figurc was toep ccnccervative. PFron the sun of
£7.10.0 ($15) por week which the widow testified shc received from the
decensed would necd tc be dedueted the perscnnl living cxponscs of the
dccensed hinsclf to ~rrive at the detwuy or basic figurc. One crnnot,
however, in ccnsidering oledns sueh ng thig be guided solely by
crithncticnl calculatiops o8 Holroyd Pearcc, L.J. scid in Danicls v,
Jones /1961/ 3 £11 B.R, pt p. 20 -

“Since the question ie onc of rnctunl ratericl }oss, soie
arithictical calculntions arc necess~rily iavolved in
an agscssnent of the injury. But they do not provide a
substitutc for common sense. HMuch of the colculntien
nust be in the rcalns of hypothesis;, ~nd in that region
erithnetic is a good servant, but n bad naster.

In ny vicw Mr Hutchison hns been too gencrous in his calculations

~nd hns foiled to pay due rcpard to what North J. snid in Donnldson  v.
Yailkohu County (supra) at p., 761 =

"Pirst, it has regorded itsclf as cntitled to work out the
loss substontially by applying a stotistical test. This
approach has at its root thce falsc preniscs that, beceouse
the nverage working-nan in this country will live to work
until he is sixty-five yenrs of eoge, o cingle individwal
has the sance cxpectation. The objection tc¢ this approach
is recognigsed by Viscount Sinon, I..C., in Benhon v,
Gonbling [1_34_1_71@&.~ 1573 /1941/ 1 A11 L.R. 7, where he
said: “In the first place, I am of opinion thet the
right conclusion is not to be reached by applying what
nay be called the statisticnl or actuarial test. Figurcs
calculnted to represent the cxpectation of hunen life
at various cges arc nver~ges arrived at fron o vest inass
of vital stotistics; he figurc is not nccessarily onc
which cen be properly ~ttributed te o given individual®
(ivid., 165, 166, 12). The unceririntics of lifc arc so
consider~ble in the case of n particular individurl ~nd
his depcndents that frir and rcasonnble cenpensation for
the loss sustnined con, I susgest, be arrived at conly by
heavily toxing down figures obtained freoin stotistics. To
be nore cxplicit, the husbond nigzht well have died corlier
or been incapncitsated by reason of aceident or illness.
The pleintiff night hersclf have dicd vell within the next
twenty-nine yecars. There were two lives to consider, or
sceveral, if the children are t¢ be considered as well.
Further, the possibility of the pleintiff's re-narrying
comnot wholly be igmored.”

(1) e has not tnken inte account (vhat I find preved on the
evidence) the distinct probability thnt the deceased
would in the nenr futurc ccrse to receive the sun of
£240 ($480) per ennun fron his fother from the running
of thce ornibus business. Therc is, of course, the other
possibility thnt had the fothoer been nble to corry on
the business hce would not hove becn ~ble to continue
paying the deconsed at the rote of £240 ($480) per annun
~nd oy wvell hove hnd to reduce this anount to sone
lesser fisurce until such tine as he gnve up the
trrnsport business which hc said was not proving
profitnable.

(2) Mr Hutchison in arriving at his figure of $8,515 node no
allowance for the possibility of the widow re-narrying.
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In ny view this is o~ nattor vhich tho Court is required
to toke into account although it is, I concede, =
difficult nattecr of cvnluction. Certnin statistics were
put bLefere the Ceurt by Iir Hutchisen (vhen donling with
the altern~tive bnsig of calculaticn nnde by hin) brged
on the tables of re-rerricge and length of widowhocd of
Fow Zealond widows. He stoted thot the expected length
of widewhood of a person in lUew Zenland beconing o widow
at age of 20 years is 7.5 yecors ~ad thnt her chonces of
re-nerrisge ore apprexinntely 9 to 1 in her favour. In
this case the widow is conparatively youny, attractive
and the foet of her hoving two youny children is not in
ny view as pgreat an hnndicrp to re-inrringe in destern
“ancn oo perhaps it nay be in New Zealend.

(3) Mr Hutchison did not toke into acecount the chnnces of the
deccascd dying prennturcly, beconing gick or incapacitnted
by reascn of accident. Turther he nay net have received
the annual increinents fron the Pest Office cvery year as
he feriled s¢ to do in the year 1963 vhen an increnent of
£20 was withheld from hin becausce of sone irrcgularity
over registered nail,

(4) The cnlculations sh:uld nlgo talc into nccount the
possibility of the widow dying premcturely ond also the
chonces of the children dying preawnturcly.

I acknowledge that these nay well be countervoiling contingencics
vhich could be suggested by way of balencing this natter in sone way
such ~s the possibility that the decersed night have ecrned o grenter
incone. He nay also hnve received doublce increnonts fron the Post
Office fron tine to tive. %The ups ond downs of life, its pnins ond
gorrows, ~g well as its joys ~nd plcosurcs ~11l that n"Pcs up “life's
fitful fover® have to be nllowed for in the cstinnte? scc Bishop _ v,
Cuncxrd Yhite Stor Ltd /H950/ 2 411 TR, 22, It ncccssbrily follows theot
amy fisurce which onc dcternincs or fixcs nust be highly speculative:
that is o digndvontnge which nust necess rily ecconpeny cvery cffort to
put into nency that which is nct asscssablc in neney.

The defendmnt cnlled lir Wilson who produced os part of his
evidence o table which apperred t: be bosed on the average incone of
& Vestern 3nnoan toxpayver cenprred with the cveraze incone of o New
Zenlond taxpayer for the years 1962 ~nd 1963.

I censidered; hewever, that Mr Wilson's colcul~tions werc of
littlc volue or ns 1st nee to e in this notter.

Mr Hutchiscn subnitted an alternative cnlculation on the besis
of rrintoining the children until the age of 18 years and providing an
annuity for the widow for such period of years as the Court thought fit
having regnrd tc the possibility of the widow re-nerrying. Mr Hutchison
stoted that the children should be nnintnined until they were 18 yenrs
of ~ngc but I consider overall that 16 yenrs of ~ge would be o nore
renlistic age in Western Sanon at which children would censc to be
dependent. lr lctcalfc for the defendnant olso subnitted that cs the
older child Maureen h:d been living with lir and Mrs Bdvard Scbastian
Mariner since Scptenber 1964 that noe provision ghould be nndc for Maurcen.
I do not accept this subrdssion. s at the daote of death Maurcen wns
depcendent upon her father. The uctlon of thc grandparcents in looking
after her albeit for 3 years ceuld censc cnd deternine at any tine for a
nuiber of reasens. In ny vicw provision shculd be nado for lLiaurcen in
the scne way ng the other child Georgina. I h~ve cndcavourcd to apply
the principles enuncinted in Doncldscn v, nlkth_Qgpnmx (supra) ond
Attorney-Ceneral v, quygllfiﬁéi7 N.Z. Z.. L.R. 888 in congidering the anount
of the denages that sheuld be aw~rded in this caso and giving thc best
considerntion thnt I can I have conme to the conclusien that in all the
circunstences the proper mount to be awarded under the Deaths by Accidents
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Corpensation hict i the swa of £2,100 (£4,200).

I accordingly give judgnent in foveur of the plaintiff for the
sun of £2,100 ($4,200) tosethor with costs, witnesses' cxpenses and
cisburscnents ns fixed by the Rerdistror. It is proper I thinl: that
I shculd epportion the dannges awerded in this ccticn as between the
dependents of the snid Georpe Leslic MHhriner decensed. The order vill
thorefore be -

(1) Thot the widow the snid Turrch Moriner and the children
the geid Mrurcen Yarincer ond Georginoe llariner be declarced

the sole dependents of the decensed Georgze Leslic Mariner.

(2) That the anownt of the plaintiff's party and party costs
be paid tc the plaintiff'c solicitor.

(3) That the sun of &£1,400 ($2,800) be prid to the Sanoan
Public Trustcc (whe is hercby constituted trustec of the
fund) to be held in trust as a class fund (pursu-nt to
scction 15 of thce De~ths by Accidents Conpensation Act
1952 (ew Zenland)) for the srid IMaurcon leriner and
Georgine HMariner the infont children of the said George
Leslie Meriner decenged nu? the gnicd Turrch Mariner upon
the trusts obove set out.

(4) That the balance of the scid roneys pey~ble under the
said judgnent, viz., £700 ($1,4003 be paid to the said
Turrah lariner subject to the pay-cnt by her t¢ her
solicitor of such .uirunt by which the soliicitor's costs
of the nction nnd disburseicnts expendec by hin in this
action as taxed nnd allcwed by the Hegistrar of this
Honourable Court shall cicced the nrount of the party
~nd party costs recovered fron the defendent.

That leove will be reserved to the trustec the said
Turrch ' riner or cither cf the twe inf-nt children to

~~
(S
~

apply to the Ceourt heronfter for further or other directions

pursuant to sccticn 17 of thce Denths by Accidents
Conpensc~tion Lct 1952 (Ncw Zealnnd).
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