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HIGH COURT. ----_ .. 1959. MARSJI.CJ( C •• J. 

Divorce - lenr;thy period (,f dcsertion lly husband - subscquent rO-0.3Bl'ciation 
of partics for fmr weeks - Y/hethor this tOrI:Jinn:tccl or intorruptud clc[;urtion -
whother there Vlo.S condono.tion (lD v,Tifo I s part. 

A temporary ro-o.ssocintion lJ(3twoun a v/ife :l.nd husband does not 
tcnnino.te or interrupt 0. previous l103ertion on the part of the husband, in 
thG o.b3cmce of a re-establiDhmunt (,f the mo.trimoninl home or the intuntion 
on tho po.rt of both spouses to do so. 

The act of tho husband in n.gain c.bandoning the wifo following their 
short re-association, reviveu to thu Hife hoI' rights undor tho orir,inal 
uosortion; any conclonation on thc part of the wife in tomjioro.rily livin{~ 
v/ith the husbo.nd being com1itiono.l upon the husband fulfillinc; the obliGations 
of marriage. 

'rrottor v. Trotter .fj-95iZ N.Z.L.R. 57~: nnc1J)e~~l'orry (supra), 
referred to. 

Jackson, for petitionor. 

Cur. adv. vult. 

M11J.1SACK C.J.: 'rhis i3 0. petition for divorce on the ground of 
desertion for a period of throe yo.''..rs and upvmrclso The suit is not contosted. 

The parties woro marrio(l on tha 21l-tl1 June 1950 in '.Iestorn Samoa and a 
child Was born to them on the 21 st Novombor 19500 Hi thin a fortniGht of the 
marriage, namely on tho 6th July 1950~ tho respomlent wont to No VI Zealand, 
ostensibly for 0. visit. He did not return to Samoa and on no occasion 
communicated wi th tho petitioner. Ho mado no contribution whatever tov/ards 
,the maintenance of tho child of tho marriage. I o.m satisfied that tho 
respondont abanclonocl tho petitioner and by his act cause(l hor to live 
sopara to anrl apn.rt from him. Accorrlingly tho n.lle(';ation of dosertion is WGII 
foundocl ancl thu statutory puriod or throe years untitling tho peliUonur to 
sue for divorce ho.d expir01 by July 1953. 

About the be[';inninc; of 1958 tho poti tioner in her turn went to Now 
Z011111nu. Tho respondent \'Tas then normally rosiclcnt in Aucklrtncl, but tho 
petitioner n.nu respondent met in Uellincton in May 1958. They then lived 
togethor for a period of thrae v/Ceks. The ovidence as to this resumption of 
cohabi tntion in ver'y scanty, nncl nn n.ttomrt hus l)oen maclu to s.'\tiafy tIl(} 
Court as to whethor or not it Was n [Sunuino attempt at reconciliation. 

Tho quostion for dotormination is thus vrhether the petitioner is 
en titlc)[l to rely on tho orir:inal 1 'c?riorl ''If (lesurtj nn fnr a (lisflolution of 
her marriage to tho rU3lJondcnt, or HheLhcr the association llurinl; a period 
of three wecks in 1958 amountod to such D. rosumption of the r.1O.rital 
rela tionship as to lJring the oricinnl rlosortion to an and. 

Althouc;h as I have said tho ovidence as to tho torms upon which tho 
partios tomporarily resumod cohabitation is moagro it is possiblo to l1raw 
somu conclusions as to the intentions of tho respondent from his subsoquont 
conduct. At the ond of this ]'JOric 1cl he left tho poti tic'nur a[~ain, stating 
that he Was [';oinc; back to Aucklancl. Thu putitic'ncr folloViod him 0.1., n lator 
date ancl f'ouncl that he WaS livinr; ar.sain .. ,ith a womanv/ith vlhom he ha(1 scI., 
up a. housohold severnl yeo.r3prcvi 0usly :u)(l by whom ho hnLl hall four 
children. I accel, t the eviduncc (If Lho i'(; ti tioncr that the ru 3i,ondcnt 
informocl hor he intonllcll to continue livinc \Ii th this womcm in Auckland 
and did not 1,rO;,)030 to return to hin wifo. From -Lhu,se acts I llcducc that at 
loast from the rcsJ.1<':lYldent' s i'oint "1' vic\"! his tum~lorary rc-associQt:Lon with 
his wife ',1:1.8 not a f:enuino n. ttClTIl \. at Y'vconcilia Lion llUt Hns li Lt1c !!lorl] Uwn 
a soxual nuventuro. 
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Al jllOUCh ccxuG.I intercource is beyoncl doubt n most important incident 
i~l the TT1n.ri(;al reb, tionship the Court.s have over the YoG.r3 tenc1vJ more G.nd 
more to talco t; ;~) ViOVf that isolatccl in iJents of soxual l"clations clo not 
necossarily constitute in thmnselvc3 a rcsum1Jtion of the mo.rital aS30cil:'.tion 
to tho extent ()f brin/;inc; to an (;nJ a period of scJx'.ration or of Je3urtion. 
In order tho. t tho teml)Orary coming tOGother of tho spouse s should bo effective 
to torminatc a rrcvious lJcriocl of scpnro.tion or dosertion thoro shoulJ be 
presont, as Mcrrir;w,n p, 3n.ill in ~~1!.:!!.1).(!.r( __ ."y'.~ MU_~1!2.'?}:Y~Lj-9~.2Z 1 J.ll E.ll • .2.51, 
a bilater::t.l intc'ntion on the part c,f both sl,'ousec to sut up a ITw.trimonial 
homo toeothcr. nhatovor may have lJccm the intention of tho petitioner in 
livinc wi th her husbG.nel for G. time; in Ylollington I am sG.tisfied thG.t tho 
rospondent had no intontion of t;ivirl/': ul' the; J.uckl2nll home; which he; h[vl 
foundel!. some; YCG.rs before, o.ncl abandonl.ni.; bis chilclr;cn and their rnothur who 
formod the othor meml)ors of that houDoholc1. Tho principlu applico.blu is v/e;ll 
expressocl in the; AU3traliCln Caso of lilllJ~ v. Tj..Q1ms. quoted Vlith 8.l11,roval by 
tho MG.s tor of' tho llolh in H?£'-"'IY-..~=_-1":'l2!.;_Sy._i1.25.?LJ ~l_L12.:1l:... 1 OI6 at 

11: 108!t: Ii 

"Desertion is not terminated or interruptod by cG.sua.1 aots 
of intorcour so or casual vi3i t:3, ni thou t any return to the 
routino of common life, or anythint~ resembling the 
re-ostG.blishmont of tho m.'1, triraoniG.1 ro13. tioTlship. 11 

Applyinl~ this rO[tsoning to tho fG.etD nh ich I hn.ve foune1 in tho pre Dent caDe 
I am satisfiecl Unt the three; VIO ole s ' association G.D Dan G.nd wife betvwen 
petitioner G.nc1 respondent in May 1958 (liel not possess the cho.rG.ctor nocussG.r'Y 
to operate G.D a terminatien of tho provicus period of desertion. On this 
Ground thoreforo I think the peti Honor is anti tlOl} to succeed. In this 
connection it is important to note that no effort WG.S maclo uy tho rosponc}cmt 
oither (lurinG t11(1.t period of G.3socirltion or subsequently to it to mako any 
proviGion for tho maintonancu of tho chilel of tho marrin{;o. 

Indepenclently of my findinr; thG.t the temporary rusumption of 
cohabi tG.tion WG.S ins'..lfficient to put nn encl to the) periocl of JOGertion, I 
thin},:: that evon if it could be held thnt tho petitioner had condonec} the 
previous closertion by cloctinc to (;0r.1O bnck to livo ovon temporG.rily vrith 
the rospondent in IIollington such o0nclonntion must be consiclcred G.S cloarly 
conclitionG.l, that is to D[tY concli tion1.1 upon the sub .soquont fuli':Llmont in all 
respects of t 110 obligG.tiol1s of' lTlG.rriacu (m the pG.rt of thu c1o~'lCrtinG spouse. 
If he Dhoulcl fail to fulfil those ullli{"G.tiol1D thon tho comli tionn,l conclon'l, tion 
woulcl cOG.so to hnvo any o1'foc l; aml tho rir;hts of tho closorted spouso arising 
from the oric;inD.l matrimonial offence ,mulr} uo revivoe1. Thoro is amplo 
G.uthori ty fClr this proposition in the El1i:;lish G.11(1 New Zealand cases; 
roferonco,_noo9- only bo made to ror~:.r.y._.:!_._",-1:"r..:_~r::L (sUl!ro.) and Trottor v. 
Trotto~.9..5..1l1L~_~.~I,;"R0-"l?. In tho presont cG.se I find that r03pomlent 
abancloned his wifo aCG.in at tho tcrmin[ttion of their short re-G.sDociation, 
thereby rcvivinl:' the rights of the pui;:Ltionur ul1c1ur thu C'rir,il1al closortion 
comrnoLcing in July 1950 if "he had C;V()X' lost thorn. 

For tbc]:Jo reasons there Hi 11 be a Qecr()o ,Jis.:J()lvi11/~ the ml.lrr:i.ngu. 
Peti tiolwr Hill ho.vu (;Unt()l~Y or tho; child of the marric.ge" Then.' will bo n,n 
ordor (by consent) for a [lCl.intol1ance of the child of thQ mG.rrinl3o at the 
rn to of emu pound (£1) vor weck petYG.blo a8 from the 1 3t Suptombor 1959. 
Fbti tionor C}003 not ask for an OrdlJr for costs. 
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