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HTGH COURT.  4pin. 1959, 12, February.  ROTIGELL J.

Estate - lotters of adminigtration - motion to dispense with surclics to
administration bLond.

Surctics to the administration bond will be Jiéiunsud with, and the
written consents of the children and creditors will net be required in special
circumstances, as in this case, where surctices had been sought without success
and where the Courl accepts the undertaking of Counscl to sce to the proper
adninistration of the cstate,

Principles upon which surctics will be digpensed with in futurc cascs,
laid dovmn.,

MOTION for letters of administration, acking for surctics to the
adniniatration bond to be dispensced with.

Jackson, for applicant.

Cur. adv. vult.

ROTHWELL J.: This was a motion for letters of administration in the
cstate of LAbner Duffy dececased on behalf of his widow ag next of kin. The
motion asked for surctics teo the administration bond to be dispensed with as
surctics had becn soupht without success and considerable difficulty in
obtaining surctics was anticipatoed. Counscel intimatced that this was a very
common czperience in administration matters in Western Samoa.

The affidavit in support disclosed that there were six children
without advising whether they werce within or out of the jurisdiction and
further cgtimatod the value of the cstete as under £,000, debts being
estimated as not exceeding £300. On the basis of that affidavit the
apnlication {or prant was defcerred and Counsel was asked to file a
supplementary affidavit made by himself giving morce accurate information as
to the cxact valuce of assuts and the exact amount of debts and some assurance
that the creditors would be pai?l and the interests of children attended to
notwithstanding that there werce ne surctics to the administration bond. It
is to be noted that on the basis of the orisinal affidavit the children would
not participntc in the distribulion of the cstote, the value being under
£ ,000,

The supplemcntary af{idavil shows that the only asset in the cstate
is a hall share in a picce of {rechold land which had in the meantime boen
sold under contract conditional upon grant of adminisliration for £3,300.
The half share duce to the cstate is accordingly £1,650. The debts deposed
to were £22.3.0 owing to the Government of Vestern Samoa and £78.5.7 owing,
to Barns Mhilp Limitoed. Lllowing Cor costs of administration and costs of
sale of the land, there will probably be a residuce of 21,400 available for
the beneficiarics of which the widew will be erntitled to approximately
4,133 and the children £266,

It appears therclore that the function of surctics in o normal casc
would be Lo ocnsurce protection of the rights of creditors in respect of
approximately £100 ond the rights of beneficiarics other than the
administratrix to the cxtent of £206. This would nermally be ingisted upon
in the absence of express written consents by the children and by the
creditors.  Such consents will net be requiredt in this case as the Court
accepts the undertaking of Counscl to sce that administration is proporly
conduclod,  Letters of adninistrabion rrantod, suretics dispenged with.

On senceral principles and in particular having consideration to the
provision which cxists under the new rules now about to be cenacted, it is
considercd ugeful to lay down principles upon which surctics to
administration will be dispensced with in futurce cases.

1. The normal mule in hew Zcaland is that suretics will
not be dispensed with vheroc thore arce beneficiarices
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other than the applicant Cor administration and/or
creditors,

That rule will normally be relazed as in New Zealand
only where the other beneficiarics and/or the creditors
consent in writing to surctics being dispensced with and
such c¢nnazents are amexcd as exhibits to the affidavit
in support of m-tion fcor prant (thosc requirecncents will
appear in the form of a note te form /4 in the schedule
to the new rulos)n

In special circumstances where there is some difficulty
about written conscntls, the Court will consider further
relaxation on the basis adopted in the present case
namcly, an affidavit to be filed by the soliciteor for
the applicant giving an assurance of orthodox and
proper administration based upon some factors in
connection with the cgtate which will cnnble the
golicilor properly Lo give such assurancce.
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