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1957, 1, .s, Aur:~st, MAnSACK C. J • 

for clivoroc wilful cicscrtion ::ti~rcum,~nt to separate - insufficient 
evidence:: in support of petition, 

~ ... pe:titL,ncr for l~ivorce: must est[',ulish tho i:,rounds upon which the 
petition is b8.scu; nncl whorl: tho poti-t:len allc:';l;3 rrilful lle:wrt:l.on on tho 
part of the responuont, it mw,t bo ustnblisbocl that tho rospondont hncl left 
tho mRritnl homo vii th the int • .::ntion uitl1Cr Gf' des(;rtinc the petitinl1(T or of 
brow(inc up tho marriaGo. 

Metcalfe, for petitioner. 
Rlillips, for respondent. 

Petition rliGmi:::;sod. 

Cur. aclv. vult" 

MlillSACK C.J.: This is 0, petition for (livorce based upon the 
ll11ogution that in Decombor 1953 tho respondent lilithout just causo wilfully 
tlosertou tho poti tionor [wel thn.t such dosertion h.:ts continued to bo effective 
until tho prosent day; 0.1 torm. tively thn. t the peti tionar nnc1 the re sponuent 

parties to an ac;roemcmt for sopnrntion rn.a,lu vorb::tlly in Decomber 1953, 
ngrcoment boin:3 still in full force:: ane effect. 

The (;vil}cnc\) .shmm th·'.t thcl'art'i.o3, at the timos mntcri.J.l to this 
petitiun, wore residin{; \iith Lhe lll)titic'ner's po.rcnts at 'l'aufusi. The 
domestic lifo (;f the po.rtios Vi8.3 not p:1.rticularly hapFy, The petitioner 
blames the respondent untirely for the unha]lpineon of the home,n.scribin{.'; it 
to his clrinkinc: habits o.nl.~ his threat.s of viol8nce to her 'vfhen he Vlns under 
the influence of liquor. The re spandon t nll()Go s that the ir dome stic 
infolici tics amounted te) Ii ttlo morc than tho lack of harmony which afton 
exists bub'lOen hucbanc1 and "ifu, Mrl th:l t this l.~l,ck I,f hrtrmony' Was ver-:.; Ll,rgely 
brought abuut by the constnnt interference in thuir dO!1l(; stic affQ.irs by the 
petitioner's f[ether, F\.11otu 'llivolL 

'rh\) cireUDl::;tancus ::mY'rr)UnlHnl~ the acLuo.l fwpnrntion Vlere clearly 
dc.:scribeu. in the ovidence of I-lllotu, vrhn \f,'J,~) ca11c;u by the petitioner. Pulotu 
after testifying 0.3 t(""; o.n incic~(;nt concurning :1. 3hot-c;un goes on to say: 

lilt vrns clurinr; this name Vlcek t11.1 t I cot Inc, .1n(l 'rupu to live 
npnrt. I sont rospolllh:nt Ino ()ff to live with his mm family 
o.t Mulinu 'u. My dnu[';btor ,";.creed wi th this course of nction. 
I thou{"ht perhaps r01:1.tions bah/eem Ll10r.1 would later improvo. 
Respondent protested ,:l,,:,;ninst my nction i',S hC.:iu not Hnnt to 
13'). I sent my c1au(,;hter (p(;titi~mvr) tc Ncr, ZrJal'.'.nd ':'.. noek 
Inter. II 

In my viow this Y'c;prc:Jc;nts [e ~:l1.l1)::;t:cnti;~1Iy accur:1.te account of how 
IK1.rtie: s becr-.me sup:1.ra tod. lle: spcme};;nt loft the m:1-ri tr-.l hOInu not because 

he h1.rl [',.ny intention of rlosorting his ',-rifo ur d' brcnking up the homo, but 
unwillini:Sly, bocnusc he v/,"..s throvm out by his f,'1ther-in-lnvr • 

There is substo'ni ir'..l support for this viev! in the lottc:rs of tho 
20th May rcncl 3rd Junc 1954 frOl:l pctitionc:r, thon in Now Zc:;'.J.anu, to responden t. 
In both of the so letters oh,) 1,1(Jlli;cs hor Ul1,Jyini': ,'1.ffecti('n for the rcsponuc;nt, 
[\nu in the oo.rlier Ie LtGI' she .'3'1.ys:-

''You know vary well our family interforerl 1.(10 much with us . 
but we must hO,vo lXltiuncc llucausc I focI thnt this 
scparntion of ours will e:nd UJ,l in elUl' h!winc :1. happy 
mo.rriecl lifo in future. :: 

In the rei:JUlt I [Ull Ull."l.11}(' tu f-j n'l :l,ny uvj,l(;ncl; th,'1.t the rcsj1nm1cnt 
Wilfully <1.nd '.r.jLhout jUGt co.us\..: r[uslCrtc;,l the lK!titioncr. 
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to the pO'int, Unt tho "o)'.~r·\t:i.c'n \/.'"'.;:" in f:'.ct rlue tn trw llronr;ful comluc:t c'f 
the rosponucnt tu the; vxtcnL Ul[1.t 110 T.!~'3 /,uilty elf \ihrct h,".3 [)<.;on callcel 
"constructive <toscrtionl;. 1.1 U10UI~h I fin:: that the n;!~p0nclont did n(,t n t 
nIl U.ncs bd·,C1.VC as~. IJurfLc t husb,~nl the: "viclcncc f~dl,J f(1x short nf 
ostablishini,; such [', line l~f c,'nc:uc;t; ~.C vmull] satisfy the teot lo.ic.1 clown by 
the Courts, nnr,]cly acto (,[ 8cl sc.:rinus a ch::x~,ct()r t;]Xlt an intunlion to 
'lisrupt tho mArri:1ge eoul r} rc;~'.s(lm,bly l,uinI'c;rro,l. I (10 not ncccrt the 
ovidence, {;iven on lJehalf' (,f tl1c jHJI;'it-ioncr, thr'.t the re:)~)c'ndcnt threa tunor:l 
violonce to Uw j'uij UOtlcr ;,1; 1;)1(; t.i.l:ll; rlf the c;lw1r:(:Ull jnciclcnL. The 
testimony of the w:i.tne!·;s P[(Dci 'ld'.i.nitoly ncC;:->.tivc:J the sugcestion of "uch 
threat.'.), anc.1 such 3U;,;t;coticn is hr'..I·'] tG 2.C r;Cl)t in tlK light of the pcti ticJJ10r I s 
letters virittc;l1 31:ort1y (1ft''1'\I:1.rl}"" 

Furthorr:l'Jre I c,~n fird no ()vicl<.;l1c0 d' [(n <'.r;reemcnt t':1 80pa.ra to. I am 
oatisfiec1 tho.t tho respondent r, t f1" til,:':: H[1.n lccI a sUj'ar:1tion froLl his 'fife. 
Emphasis w:ulplncocl by IiIr f'·'1(;i;Ctl1f() en the circulllstance that aft,or the 
Dxpulsion of the rosponucnt frum the fo.laily IlC1 f.iO he sent a mOi3senser to his 
Ivifo [1.sking for the nec1din[;: ring to bo roturned to him, Qnd that tho 
jJotitionor on tho m1vico of h.:.:r f2.tl1or rot11rno(l it. I rl(, not ,'lCCOi)t this :13 

cOl1clu;;iVi. vv'i ,.1,;n8l. th,' I; 1,1 Ie: .t'c:Jjlollhmt \'ri nhc,,! Ln brine Lheir mnrri,1.gc to o.n 
It l .. ;] C(Ju,7,Jly cons:~stuni;in J:ly ol'inion v;i t11 [1.n attempt on the part of 

the rosp(,n(lent to convincQ tho petitioner thnt tho n.ction tnkcm by hor fo.thor 
Was a vory [)erious onc, 'timed in f8.ct .'"tt bren.ki.nr: up thJir marrhgc. It is 
unfortunate that neithor in L:Vil1CllCC in chief nor j.n cross-ox[lmino.tion 1'las tho 
responc.1ont asked any qUOGtiol1S aD to this incident. 

It is further 0.1101:;0,1 by the potitioner that Hhen sho roturncl1 to 
Samoo. for 0. vc:ry [Jhort time in .Tunc 19511- she Otl.17/ hor husbc~ml only onco, in the 
street; and tho.t they po.ssorl Hithc'ut [Jpoo.kinC. As her evidence Wo.s givon by 
nffic1nvit she Wan net cross-oxnminCl~ 0.8 to why 3ho lto.d not spoken to tho 
rosponclcmt; 8.rd at tho hU[1.rilli; in the Hir;h Court tl10 rcspondcmt Wa::> not 
qucstion..;c1.. 2[) to why he h;:.(1 not SI)r.'klm to the pctitioner. He (lid, hov{Cver, 
giva eviclcncc thnt just bofore his vrire i s clepnrture for New Z08.1ancl in the first 
instanco he h2d rc;coiver:~ a letter frolCl [( fim of solicitors - v{ri tten, 

to the n;[)pODl1unt, on tJwins t,rllC tic'ns of Pulntu - wnrninc him to 
army from tho petitioner. 

In tho result I find th8.t tho peti tionor h,1.s fniloc1 to establish 
of the grounc1s upon vlhich her petition is lnlsol1 rmcl that accordingly 

petition must bo c1ismisscrt. 

L.lthough the r()svon~l\mt h~~3 buen succussful, this is I think a propor 
Caso where tho hUnl)C].nrl should m::tko some contributinn tOI![1rl1s his wife I s C()sts. 
Thera will be an o1'c1<.;r tl1.'1t thu rosvml~ult prW to the vcti tioner her 
disbursoDcnts, amountinG to £8.10. o. 

Petition JismisseCl. 
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