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POLICE v. MNUA STTNE SA'AGA - 9 2

HIGH COURT .  Apin. 1957. 29, 30, July; 5, 7, August.  ROTHWELL J.

Criminal lav - prosceution for theft aud misappropriation of moncys - cvidence
confused - ornus of proof on Crown,

Where the cvidence is confused, the Court must romind itself that the
cnus is on the Crown to prove bhoayond all reascnable doubt that the accused
had committced the cffence for vhich he 1s chargoed.

filson, Attorney--General, for Felice.
etealfe, for defendant.

Cur. adv. vult.

ROTHJELL J.: The uater Supply Ordinance 1953 wvias passcd as a
consolidating, and amending measurc oand it repeals the Uatcr Supply Ordinance
193k. Under the provisions of the 1953 Ordinancce the accused was appointed on
15t June 1954 Water Supply Inspector and has been referrced to throughout these
proccedings as the Yater Supply Officer. He wag constituted by that Ordinance
- a Public Servant of YWestern Samoa and given cortain duties as set out in the
% Ordinnance.

Water Supply Committces had becon operating under the provisicns of the
‘m@vicus Ordinance and a nunber of others were formed under the 1953 Ordinance
%;mm;at the relevant date of these preoceedings <which was in the month of July
£ 1955 there was considerable aclivity in the installation of woter supply
services, and at that timc there were 9 committces which had been preoperly
'ffbrnod in accordance with the requircments of cither the old Ordinance or the
‘”1953 Ordinance and therc were 5 uorce which were prejected or in the coursc of
formation. As I have saild there was in July 1955 considerable activity in the
mtter of installation of water supply, and Treasury callcd a confercnce of
those concerncd with the worlk of water supply committees to go into the matter
% of accounts and records which should be kept in respecet of their activitics

How nt that time there was ne Jest Coast No. 4 Vater Supply Committec.
The Ordinnnce lays down quite definitely what formalities arc required in the
formation of committees. It must be forned by persons nominated for the
comittec, it must have the approval of the District and Village Government
Board and it must be constituted under a warrant signed under the hand of the
High Commissioner which must thereafter be gazotted. The Viest Coast No. 4
committee wos provisicnally fermed only on November, 9th, 1956 and the warrant
for its constitution wag signed on May, Sth, 1957,

It is truc that a Post Officc SavingsBank iccount wras opened on the
12th March 1957 but I held thatl that wao completely wnconstitutional and not
properly done, not dene with any improper motive, but there was no committee
which could cperate on that account. Denling with the Trecasury confcerence
and the accounts and recerds which srere required to be kept the accused could
well have thousht that thegse requircunents would apply Lo commititees properly
formed and have no application to the committecs which were then in the
process of formation and iff he thought that, I would agrece with him,

The Salailua district had alrcady installed woter supply on the
basis of an cotimate of cost and a collection from thosc who were to
participate in the supply, of amounts which were estimated to cover the
i costs of their instollation. These proceodings were also uncenstitutional
fQMmauuo The Water Supply Ordinance 1953 provides that Uater Supply schemes
# should be approved by the District and Village Government Board and in these
cascs as L nave olready hold, there war in foct no committee properly
constituted under the Ordinance to npply for approval. Tone Salailua village
% ingtallced the schene by collecling cobinatoed cestls of dngtalling ool going
4 ghoad with the work.

It wine AnrsiAca that the Yest Coast No. 4 commitiec should follov

the sane plan and inst~17 dts woter swimly.  In pursuonce of that
e¢solution the acennod pe *+imatne of the costs of the installation of




supplics, arranged for the collection of moneys to pay for the cstimnted c-
divided preportionately amonget those who participated in the scheme and
arranged that it should be donc.  Tn the course of his gellection of moneys
and arranging for installation of these schemcs, there arce in thesc
presceutions twe main itons of complaint.

The first is thot he issued no receipts for moneys paid to him and in
that respect I cannot sce any way in which it was posci" 1o for him to issue
formal rcceipts because there waz no formal committeec, although it hns been
pointed out that the payments could hinve been mnde o a Trust Account and
therefore receipts dssucd by Trepsury te people who paid thogse amounts.  The
second, and I think the main item of comploint is that brought forward by
Touti, consisting of an allcgation of duplicity and fraud on the part of the

| . . . .
accused in over-cstimating the amounts required for the cost of installations,
for the purpose of having o surplus fund which he preoposed to mis-appropriate
and keep for his own purposes.
During this trial and during the investigation the people of the
S village of Nofoalil have becn made the guinea pigs for the decision of vhat was

in the mind of the accused when thesce transactions took ploce and Tauti has
been the spearhead of the attack., It was his letter to the Bulletin in Lpril
this yoenr which touched off* the explosion which cccurrcd since.

Tauti's evidence leaves onc somewhat uncasy. In the first place, on
the second day of the hecaring, he said twice very definitely that his letter
%o the Bulletin had containced no information regarding lengths of pipe;  that
made it necessary to procurce the original letter which was handcd to the Court
end it was found that the transletion which had been put in evidence was
accurate and that the letter contained littlce clse thon detoils of the lengths
of pipc used. I find it hard to belicve that Tauti in three months could have
forgotten what he wrote in thotl letter ond why he made the statement which he
'did, is o matter upon which I do not propose to comment here. Sccondly in
connection with his cvidence the schedule of information of spocifications of
pipc which he produccd and which we all receognised as bixhibit 11 is headed
up = "Wednesday, July 12, 1955." July 12 1955 was a Tucsday; whether a
pistake of that descripticn could be made by scmebody typing the document on
the day in question, is ~lse a metter T sheull perhaps not comment on further.

v

The third matter in conncction with his evidence which I de not like
g that the schedule of specifications showing the estimated lengths of pipe
and also the lengths of pipe which he alleged were actually used was put
 forward on that basis to show what pipe went into thesc installations. It
 ¥as only ~n cross—cxamination from me that it was disclesed that on the day
. on which this meomorandum vwos made, the work had not been done and that the
shorter longths of pipe shown in thot memorandun werce not in fact lengths
used but lengths which had been charged for by the Public Vorks Department.

L (LI

Pourthly in respect of his -wn tap, the cost was originally £4.14.0
nd was reduccd by an amendment to £ 2,12.0. That £2.12.0 was to be paid
by two other contributors at £1.1.0 cach and the balance by Tauti and his
fanily. Sa'age said definitely that he was first asked to pay £8.0.0 and
 that was afterwards rceduced to £6.0.0. Tauti dees not seen to have treated
his kinsman Sa'aro as pencrously as his own evidence would suggest.

-

Tauti suggests that the accused for his ovn purposcs inflated the
stimates of material and costs which had been given to him and that the
accusced gave Tauti wrong figurcs with the intention of colleeting surplus
moneys. He producced xhibit 14 to prove that cllegation. Ixhibit 11 has a
iperfectly simple, logical and convineings explanation, iff we take some of the
documentary cvidence that has been producced in conjunction with onc small
~dhscrep of cvidence from Ve Tepp. r Tepr snid that the Government's intention
%in conncction vith this matter was Lo pay for the Cirst 20 ft. of pipe linc
gfor every tap that was installed. I think the Public Vierlis Department thought
hat 21 ft. was ncear cnough as the pipe was in 24{1. lengths and in charging
Uup the work that was done, the first 21 £4. length of pipc was climinaled fron
the acccunt to comply with the Government's promise to bear part of the cost.

If we cxomine Exhibit 11 we find thot tap No. 4 the cstimnted length




of pipe is 4124 ft. the length of pipes charged for was 103 . No. 2 lap
estimaled 178 £t. charged Cor 157 £t.  No. 3 tap estimated 200 ft, charged for
179 f£t. UNo. /. tap, (Tautits owun tap) vstimated 136 4. caarged for 115 I't.

No. 5 cstimated 62 f't. charpged for 44 [t; in cach case there has been a
deduction of 21 ft. as Government promiscd and that formula applied to all

5 taps. ‘e can cross check that with Exhibit 45 vhich 1s Mr Johansen's
estimate and Dxhibit 32 which is Mr Lec¢'s note on which the charges are bascd.
Estimates for the 5 tapg, for the whole of Nofealil village, 700 £t; the bill
595 t. an allowancc of 105 {t. for 5 taps ot twoenty-one foot cach, otherwisc

. the rost of' the bill agrees.

The accused must have known thot there was an unbalance between the
L nongys that he had collected and the mency he hod paid as there could not
pogsibly have becen an estimate which coincided with the actual cost. It is
necessary then to cxamine his mental attitude to the problem of corrceting this
unbalancc. If he had = surplus, where was it to be paild and how was it to be
paid - would he pay all of it to the committce - therc was no committec in
existence., Did he ealculate in each case how much he had in ench village and
pay the surplus to some represcentative of thet village or did he calculate on
so much per tap and pay it to the roprescentatives of the tap-holders or was

! the calculated surplus to be paid to ench individual?

It is reasonablce to assume that he probably shirked the preblem of this
unbalance in the moncys and there is some evidence that he had other jobs to
do in conjunction with his work'as Water Supply Officer, but I do find that
he must have known that he had money belonging to other people. He knew that
¢ Tauti knew it and mest of the tap-holders knew it and nothing was donce until
i carly 1957.

Now we come to the conduct of the accusced when the investigation
started and that does nothing whatsocever to help him because he was not
frank in the carly stages. He made misg-statemcents and he endeavourcd in some
k cases to get people who had given informaticn to correct or alter that
information, but it could be that knowing he had moncy belonging to other
pcoplc, when the invegtigation started he triced te cover up when he should
have been frank., However, the fact is that he did produce rccords in asgsisting
to clearing this matter up and Curthermere paid these menceys which were owing
to these tap-holders. Out of this picture of confusion and muddlement (and I
think it is proper to say here, that the Govermment was cqually confused and
mddled because the Pablic Works Department job cards did not balance cither
in themselves or with amounts paid to Trcnsury) - out of this picturc of muddle
and confusion I an called upon to find the truth. It is common ground that
the surplus moncys must have been collected but that is not cnough. It nust
be shown that the accuscd had the intention of misappropriating thosce moncys
beforc he can be convicted of the offince with which he has been charged and
(I nust renind myself here that the onus of preoof is on the proscecution: the
sccusced is not required to prove anything; I am not required to be convinced
of his innoccnce but on the contrary I am roquired teo be convinced of his guilt
and the Crown must prove intent to steal beyond all reascnable doubt. The
# position nmust be shown te be inconsistent with innocence. The cvidence falls
short of that strndard and the four informaticns for theft rclating to the
1955 transactions will be dismissod.

[ ST R

Dealing with the allegntion and two charges relating to the alleged
thefts of 1957 the positinn was that still at that time there was no legally
constituted ¥est Coast Ne. 4 Vater Supply Committee and that there was in
fact no Bank Account into which the money wasg to be paid and again I find
that the accuscd having made stotements that he paid these meoncys to his
om account feor the purposc of safety was rcecasonable in making that
# statement, and T have no cvidence herce on which to conviet and these
Zcharges will also be dismissced. The pesition with regard to the two
tharges of paying moncys to hic own Post Of{ice Savings Bank Account ig
different. The liability is absolutec and the facts arc clear. The penalty
inposcd must be substantial. Defendant will be convicted and fined £25 on
ﬂm.first charge and on the sccond he will be convicted and discharged.
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