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HIGH COURT. 1957. 1 , August. ROTHHELL J. 

ilpplicD.ticlD to n3se ss cOlilpensnti('l1 po.ynble for b.ncl tetken - l"ncl :o."ljo.cont to 
rivor - whether titlo oxtomls ael medium filur.1 - Snmon l';,Ct 1921 • 

Lo.ncl bounded by a river priI:la fo.cio includes the river bed ad medium 
filum o.n(l ''lords of misdescription of' title nro no t sufficiont to rebut th.e t 
presumption; D.ml, 2,S in this cnse, any contention thn.t tho river is tido.l 
cannot nffect thu valirlity of title lJerfectu} beforo tho corning into force of 
the So.moo. lloct 1 921 • 

Briclger, for tho Crovm. 
Phillips, for n.pplico.nt. 

Cur. o.clv. vult. 

Ro'rm-.r2LL J.: This o.pplic['.tion is nmcle to tho Court to assoss the 
cOr.ljJcmso.tion IJD.yn.ble by the Crown to O.F. Nelson nml Company Linitecl 
(hereinafter referred to nS "tho Compo.ny") in rU3.i)oct of land taken for road 
purposes by a proclanation eta tod Februo.ry 26th, 1956. A prelirJinary I:lD .. ttor 
which requires decision relo.tes to the C1,mount of lo.nd included in the 
proclamation for r;hich cOf.1pcnsntion cnn bu Clo.ir.lOtl as havinG boen pr~viously 
tho lawful prop~rty of the Company. The l~~nd in question is adjQcont to 0. 

river and the COlilpany claiI;JS thn.t it s title extonels [,.r} Iiledium filum. Tho 
Crown cln.ims tho.t tho boundary is moan hiGh water mark relying on its 
contention thnt the river is tidal. 

By consent of counsel a certified copy search noto and certnin survey 
plans vlero producod for the inspection of the Court etncl Qccepted n.s being 
nccuro.tc. 1. plo.n prepo.roll in 1941+ 3hoV/S the bounllQry ,:>.8 high wator mo.rk but 
ell other plD.ns show the bouneb:rJ etd medium filum. 

A brief revieH of the ti tlo 8hm7s tho following history: 

1. Tho Court Grn.nt of .i.pril 7, 1897, doos not spocify any 
nreo. nnc1 CLoo s not indico. to D.ny bounc1o.ry capD.blo of 
iclentificn tion lly reforunco to hir;h wator mark or tho 
midclle: lino of the rivur. 

2. On Fobrun.ry 12,1921, tho Chief Survoyor anel GOQ~issioncr 
of Lo.nds sent to tho Rogistr~.r of tho HiCh Court a survoy 
pln.n nnd D. covering mOIaoro.nduT.1 run.dinG -

"re Court Gr~nt 890 

Iloronith 1)1011.80 find :3Urvuy l)lo.n "f tho nuovo 
for a ttacJ-mlCnt to thu Court Grant record." 

3. Tho plan nttaGhcd to this mor;]oramluI:1 includes tho becl of 
tho river ncl nJUcLiunJ filum 11.n,l tho bCJUlilbry t!lpors off to 
high \lo.tor mark only Hhon it roachos tho beach nt the: 
river mouth. 

i 4. Cn NovuEluur 4, 1 S121 thero VJetS an en try in tIlu Samoan 'i i:( 
~i~ Land Records Volur.lO 4 Folio 172 certifying to 0. ,i : i l 
"1 title to 110.11 thrct pnrcol of bnd •••••••••• 0" il I :11 
'i. dcscribocl in Court Grnnt Ho. 890 nnel clolinonto(l on " :!, t For reusons :h~::G::i::f::::r:O,,:h:a:::"i:O::::sG:::~nt I hold t~,t tho Ii; \'1, 
'It entry in the rOtjistor scttlu s in fetvour of tho' Comrnny its clnim to have a il '/' 'Ji title to tho lnncl rcll mo(~iuD filum. 11: ':1 : 
'1~II I I'i: 
'I By vnrious trnnsnctions duly registered, tho Company becalilo tho :1"1' \:1,', :1 

:~ I . t d . t if 1 . ,I I' J!?k! reS'" oro propne 0r of '''' . end on .J 'nuury 7, 1 91,2. A rood procb",Uon ~ 
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ph,n of 1931 shoHS ripo.ri;:],j'l C',lr"orD on beth Dides of the river [1.3 having ti tIc 
nd medium filum. A plnn prcpnred in 1944- (said to be at the request of the 
Compnny to dof:i ne i tc hf'l'ling) showc tJ 'J boundary ,".3 I1CCl.n high wnter TJr'.rk Qnl 
reduces tho Qron r.lCntionocl nn th<J plCl.n nnncxe;,l to the; Court Grant. The 
proclnrJntion plCl.n for purpoccs of tho procln!iF_'-tion now umler considorntion in 
ro spoct of thc piece of lc'ond on tho Coopo.ny I c ci(le of tho river shovm the 
Comp::ll1Y nS the owner of thu Innd bounded by ffiOo.n high 'ILl tor mnrk ctnd clnims 
the river bod Innd nd mediull filwD ns Crown l.'lncl. 

I find ns o.'ltters uf lQW bnsod on the foreGoing facts as follows:-

1. L;:md bounded by ;0, river prima fn_cie inclUdes tho river 
bo{l ad l:1eJium filum. Tl-!CJ effect of nny contention thnt 
the river is tido.l ho.s no npplico.tion in this instance 
fer rCQsons th.Q- t I will discuss later. (See the King v. 
~_~~29ZN.Z.L.R. 2lf-7 ~,,-t paGe QL quoting Lord 
Juntico 11(1u;-.~on in ~,L'1cln..rer:?-_-"y".~At~(~_l2S"Y~l2lernl_ for 
Qu e b u C2..LJ.21!.!L. A &-?5_c?': 

"In construing the parcels in .1. documcnt nffocting Innd, 
sny for ex;>..'Uplo a grclEt, tho law troats tho parties as 
describing the lo.nd of which the full use and enjoyment 
is to pnss to the [:;r::mtec. But in Crlses whero the 
posnossion of the pnrcel so uuscribrJd would raiso a 
presumpticlD of ormership of the l::wd in front of it nd 
medium filum aqu:l,O or viQe the l"xr holl13 that it is tho 
exclusion of th:i.t land which must bo evidencod by tho 
torns of the gr"-nt [end not its inclusion, .'lnd that if 
not so uvidencud thnt l:lnd 1,'fill be deuuou to havo beon 
included in tho Grant if the grnntor had poviar to 
include it. Hence it is sottled bw thnt no description 
in \-lOr(}::) or by pl.?n or by ostin:c tion of area is 
sufficient to rubut the prosuoption that lo..nd 2.butting 
on a high-vmy or streno cr,rrie s ni th it the lo..nc1 ad 
medium filum oorely becnuso tho verbnl or grnphic 
<lescription duseribos only the land thnt nbuts on tho 
high-Hay or strenm rri thou t inc~icn t ing in any wny that 
it includo s land underneath tlnt high-vTnY or stream. It 

2. The Court Grant in itsolf is inconclusive an it stntos 
noither area nor boundnrios Ylith clarity. 

3. The plrm nn{l I:1Gl;lOrnmlur:l of l?\)bruary 12, 1921 constituted 
:etD of'ficinl nct remec1ying tho doficiency of and pe:;rfucting 
the Court Gr::mt. Thnt plnn includos the bod ad medium 
filum. 

4. Tho vnlidity of tho CC1urt Grant nncl tho nnnexod plan is 
ccnfirmed by the register entry of Novonber 4,1921. 

5. The Snmoa Act 1921 Cnmu into operntic'n on April 1 , 1922 
and any effect which might have flowed from soction 276 
rolnting to tidal Innc1s is c0ncac1ed by the Crown to be 
nog,".tivod by thu i,nving soction 372(1) uith pnrticulnr 
referenco to section 372(2) [,_nd accordingly no 
Jerog .tien of title is effected by those 30ctienn of 
the Snooa Act. The position is therefore governe:d by 
tho provinions of section 277 which roacls a:] follevls:-

1111.11 lanll in Salilon which a L thu COlJlilenCOmcn t of thin 
Act is owned by nny person or body corpornto (other 
tban land ("vVno;.1 uy Snm0rm" by S8.monn title) she').ll be 
c1oemcl~ t(~ be huld by thn t P':::1'i3('11 or l)orly corpornte 
for o.n CClt:-...tC in foe-3inplu ns hy Grant from the 
Crorm, subject, hanover, to nIl oncunbrancos or 
other intCl~est:J less thnn mmership vrhich nre at 
tho c:,ffiltiencomc:llt "f t.hin "'.ct vc::;i..c(l in nny 0thor 
llcrnon or hr!l,\y Cnrp(lrr!.tc, {',n(1 all i;uch 1.1.nc1 is 
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G. Fo. ,-/11c..1; it is ',JOrth tho p. ;)claontion pln.n oi' 1931 
confirms tho positioll rugQr.1inc; b0unChry line which 
I hQVU foun'l te be theJ legClI one Qnd opcl':1teG a{,;o.inst 
the Crmm by rrc',y of ustoppel to tho extent that :my 
such estoppel is nccoccary. 

7. Tho plan of 1 9~h is orronOOUG :end in the n,lJcwncc of 
som<' concrete dealing, ralcQ8c or transfer cannot 
doroga to f.-om thu crnni, n;; rr~rm;rly cot:Jplotecl. 
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In the result I hold th3.t the Cr,lmpa11Y is the ormor of thc l::mcl .:tel 
mcdiura filum [1S shown in the 111::'.11 o.nnexcd to Court Grant No. 890 and 
consequently is cnt itlecl to cooponsr'. tlon for the Hholo of thu land shovm in 
the proclam8. tion of Fubrunry 26, 1956, lyint; Hi thin the boundo,rios so definecl. 
This judgment iD cleliverocl QS an intcris juclt;mc;nt c10fining the extent of 
ovmership nnd if tho pc.rtic::> .:tre )lot nClVT able to ngrea upon componsation that 
m['"ttor vrill be fixed on .:t furt 110r Lupplct:Jcnt8.ry LlIJplico,tion if such nhould 
bo necGssary. 
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