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GURAU _v. _SAMOA BULLETIN LIMITED AND DUNLEAVY

HIGH COURT.  Apia. 41957. 19, 28, Fcbruary. ROTHVELL J.

Defamation - demages claimed for allegedl defamatory statement published in
newspaper - usc of intemperate language - defence of justif'ication and fair
comment.,

The Court must have regard to the language of a publication alleged
to be defamatory, for intemperate language con be indicative of malicce in the
legal sensc and may render unfair vhat would otherwise be falir comment; and
where the defendant puts forward a defence of justification and fair comment
(the Court having found that the statcment objected to is truc in fact and
the comment thercon roasonable), the defendant is cntitled to have a liberal
view taken of his statement.

Merivale v. Carson (1887) 20 Q.B.D. ot page 280 adopted.

Judgment for defendants.

Plaintiff, in person.
Metecalfe, for defendants.

Cur. adv. vult.

ROTHWELL J.: This is an action in which damages are claimed for an
alleged defamatory statement published of the plaintiff in the Samoa Bulletin,
a newspaper owned by the first defendant and edited by the sccond defendent.
The words complained of arc -

"Does it (tho public) know that the cnemy of forcign capital,
Mr Gurwu, is associated with ¢ wholly forcign~owned firm
which is operating in Samoa without a trading liccnce
whatsoever?"

Following a preliminary submission I hcld that the words were capable of a
defamatory neaning. :

The plaintiff is a member of the Legislative Lisscmbly of VWestern
Samoa and cvidence showed that in that capacity and in other activities he has
been out-spoken from time to time in oppositien to investments of foreign
capital in trading venturces in Western Samoa. It is true that he says that
his opposition is qualified in thet it is confined to venturcs which he
feels arc not in the best intercst in the development of Western Samoa but
he admits that he has ncver said in public that he would support the
admission of forcign capital in venturcs which he thought would be to the
intercest of Western Samoa.

The werds complained of wore contained in an cditorial article
published in the Samoa Bulletin afteor a debate in the Legislative Assembly
on vhat was tantamount to n no confidence motion moved by the plaintiff and
the subject matter of the debate was, without doubt, of great public
intercst.

The plaintiff is a Commission Agent of many ycars standing in Apia
and holds agencies for a number of overscas firms. A firm by the name of
Wm. Breckwoldt & Co., commenced business in Apio about 1936 and its business
activitics werce suspended in 1939 in thie ocutbreck of the Sccond World War by
reason of the fact that it was owncd by one YWm. Brockwoldt who was a resident
of Hamburg in Germany. Its funds were impounded and were held in that state
until 1954. In 41954 the plaintiff rcceived a communication from Mr Wm.
Breckwoldt asking him to rcvive the busincss proviously operated in Apia,
under the name of Wm. Broclwoldt & Co., if prssible, and sending a Power of
Mtorncy giving the plaintiff authority tc make the application for any
licence that might be required. Plaintiff approachced the Lttorney-General
and the Collecter of Customs with a view to cbtaining the necessary licence
under the provisions of the Revenue Ordinance 1929 and was informed by both

¥

these officers that a licence cculd not be issued to “m. Breckwoldt & Co.,
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Plaintiff is opposcd to forcign capital investment though
he says his opposition is qualificd.

2. The usc of the word "enemy” is not so intenperate as to
destroy the defence of fair comment.

%, The firm Wm. Brockwoldt & Cn. is wholly ovmed by
Wn Breckwoldt of Hamburg, Germany.

L. The plaintiff is associated with that firm os manager
and agent.

5. The {irm is operating in Vestern Samoas

6. The firm has no trading liccnce autherising it to carry
on in Vestern Samoa.

Prom these findings it follows that the sccond portion of the statement is
true and in respect of that portion the defence of justifiication prevails.
The first portion is true so far as it consists of fact, and is rcasonable
so far as it consists of comment.

In the result the pleas of fair comment and justification succced
and judgment must go for both defendants. As duplication of defendants
entailed no cxtra work in preparaticon or etherviisc the first defendant only
will have its costs to be fixed by the Registrar.




