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BURNS FRILP COMPANY LllUTED v. MOllG·All 71 

'::rnG-H COURT. Apia. 2, 9, November, 29 January. HOODV1ARD C.J. 

;~la.im for moncyc Rllrl l~OO'l.:.; ac1vancof1 undor f;occ:ri :;y fir mortgaf,od lecwohold -
';covenant by defendant mortgagor to l'f,;pay - 1(J.'lGohold. surrondered by defendant 
i,himseli' - rights of parti8s. 
~ 
;~: The action of the pbin tiff clair:lcc1 that by dee,} of mortgage the 
[defendant had covenanted to r'.,'j lay on (i<;1:18.Yl,1 ccr tain advanco~; of moncy and 
;'goods mado to him by tho plaintiff. The... clof(;nclont 'i,ras lessoe of cortain 
2lands which he had mortgagorl in [Ewollr of the plaint iff. One of tho defence s 
~!aiscd by tho defondant vran that th-.::- l)laintiff Waf:.; debarred from suing on 
(,the covenant in the mortr;a[,:o because it "vas tho re:sult of unjustified actions 
;ief tho plaintiff that co~pellccl tho c10fcn rhnt to surrondor hiE loasoholclo 
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Held: Thai, on the facts, it \fa" t118 defoml:.mt himself who 
~,urrendered tho lease; anel accordinGly the inability 
of tho plainti rf to restore to the d.:;fendant the 
mortgaged property, not being du.e to any dealing 
Hith that pro1'crty by tho :plaintiff, tho plaintiff 
is not debarred from :Juinf'; on t he covenant in the 
mortgage}, 

.Tud~:nlOnt for plaintiff. 

Cur. adv. vult. 

~¥' V/OOIJ,:IARD CoJ <): The plaintif~~1 compnn:l claims t11at by doed of mortgage 
~of 4th May 1940, the c1ofend[1.nt covl:no.ntcd to pay the plaintiff company on 
,'i:demand tho sum of £1 ,537.4.9 and fur+hor advancGs; that on tho 28th March 
~1956 the plaintiff company mado a leGally s\J.fficiunt domand on the dofendant 
~for the sum of £3,669.9.3, being tho original 211m of £1,537.4.9 plus a further 
,f,sum of £2,1 32.L1_. 6, particulars of which a1'o Given in a stutemont of account 
ji-running from the date of tho 80rt[::0.[;0 to 'I at February 1956 in which the 
:~defendant is dobi ted ni th furthor ,leIva-nces, tho cost of goods supplied to him 
£J:by plaintiff company and inturi~ st, C1.nd is cro,:1i led with tho valuo of cocoa 
~delivGred by him to tho company" '.C])i; uofom12nl aumits that ho rncoiV8d the 
'Ineco ssary domancl. 

~:~~ 
, ,.::.&~ 
~T 

~ Wthe 
tf~ 

to tho root of the claim as a wholo, Two dufences arc set up. OnG goo,'] 
other is concernod v:i t11 cort0.in i tOInS ii, iL 
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The first dofonco ro.'31;3 on Q princiT!lc of law relatinG to mortgages 
is thus stated in EcJ-l~~e!L£t9!~t£.~b.9s :i.~l'Tgy._Z_eal;'1.E,.c! at pago 152~ 

"'rh;:; right of tho mortt;D.f",Cc.: to suo on tho covenant is 
. conch tional on his ability to rc storo the Elcrt[;ageC!. 
property to the mortcago1' on p'1ymc;nt of ,,11 moneys cluo 
to him under the mortgagGo If tho mOJ't;~D/';CO h[1.3 GO 
doalt wi. th tho prvporty that he cannot 1'C s~;or8 it on 
paYDlunt of all moneys secured by the mortL~8.[;C the 
Court yrill prevent him from procoeding D.G:l.irwt the 
mortgagor on his covenant. tl 

'~ 
,~ It is necessary therefore to a:Jcortain whothur tlle fact3 in the present 
~~case are, as defol1c1o.nt'::; counsel submits .. or arc not, as plaintiff com.pany's 
~~counsel submits, such as Lo provent th(; l)laintifr company fl.;] mOl~t[';[1.gee from 
:~, suing on the covenant in its mortgn.(;o. 
~{ 
~, The mortgaGe is a mort;~8.gc 1\y demi:Jl) !.~i.v(m by the dofondant ovor two 
r~;leasos registorod under Nos" 5772 C1.ncl 5702 from the CroV'm, comprising New 
"'Zealand Reparation Estates property l::novm as thc Casnla Plantation on which 
. :~;the defendant was grovling cocoa. The leL1Ges are J[1. tOIl 12th December 1939 and 
'licxpiro on 31 st March 1953" The dc;f'cmln.nt .,surrenekrud the:3e lease s by deed 
'Jdated 6th February, 1950. Ls they arc identical in date and provisions I 
{refer to them as "tho lease". 
ij 
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Owing to the fact that Mr Brovm, the former Man:J,Ger of the plaintiff 
up to tho YC)2.r 19J,.:J is not available to Give ev:tcloncc.:, some of tho 

~her facts of tho case, in GO far 3,8 they bunr ullOn that pnrt of the 
OOfence which I am novl cOl1Gic1orin,;, ktve 1;0 be ga-'c,horud from corrospondence 
\Isoc copies of lotters aLtacllod ::ll1d P1arkecl tl J\;; to If I';) :mc:l ['rom the runninG 
lccount furnished Vii th tho 8tatement of clain. 
(',' 

1 
:~ The defence that the plaintiff coml1any so acted as to bo debarred from 
Tlung on tho covonant in its mortGage rc;GtG upon the 8ubmiscion of defendant's 
jounsol that it was as the result of' curtain unjustified actions of tho 
:Plaintiff company that tho dofcmdant ':JaS compollfJc1 to sign tho deod of 
,'rurrender of his leasoo 

!§ Tho first of the se actions of nhlch tho defenc1ant complains is the 
:~pany' s refusal by lett~r "Dt! of 20th February 191~6, to continue to pay the 
~}ent of his loase, nhich it had paid up to that d[-tte, 'I'his refusal was, his 
';;eoUtwel submits, a breach of an agroGra'~nt to IJay, or at any rate a failure to 
,~ko good a representation that it \'J(luld pay the rent throughout tho period 
,Sf the ll:ase, 
\{! 
'~ Tho seconr1 action by the plaintiff company of which the dofendant 
'~plainn' is tho company's o.nnouncomcnt in tho same; letter flD" of its decision 
,'.10 abandon-its leasehold ~()curity and its vrillingnoGs to surrendor that security 
i:lf the l,c,seor requiros it for the purpose of clearing tho title. , , 
;~ I think that the dofondant's first compl2.int of a broach of &..n:reement 
,by the plaintiff, company is answered by the oarliur corro ::;pondence, Letter TlA" 
c-~ 9th May 1 940 ShO'V7S that a s a condition of tho COIl "ont 01' the Grovm to the 
!raortgage deed the plaintiff coml)any vras requirG(l to pay ft considerable sum to 
Jew Zealand Reparation I~:Jtatc, G to covor arrears of rcmt :1.lrcady owinG by tho 

,)defondant under hie lease at the, dak of tho mortgaGe. Lotter "BII of 1 7th May 
'J940 make sit clear that tllo rent which thl) rlaintiff company' S solicitor then 
}paid was arrears of rent only, In le "tor IIG n of 24th June 1943, froD the 
;;,plaintiff company's solicitor to the dofcnd8.nt he says that the plaintiff 
~eompany is croVling anxious about the small deliverios of cocoa by tho defendant 
-'Against his account and his nCl,lect of the plantation and adds that the 
~f,company will CQasa to pay tho ~ont from the· end of that l:tonth, The company 
iaid in fact con tinue to pny thl) runt out this ll'ti;or negativeD nny suggestion 
ithat it considered i tsolf undor ar~v obligation to do so, Aft8r such a vran1ing 
&the defendant could not fail te undoratanc1 that tho company continued to pay 
;lenJ,y in order to pro:.:;orve its own s8curi ty [lnd nncler the provision for further 
'~advancos to hi];; lIin its absolute discru cion I? • to UDO the: \'lorde of the mortGage. 
~ . 
;~~ 

~i I am satisfied th..at the company war; ['Hilty of no br(;ach of a[7eoment when 
)iit refusod by letter "Dil of 20th February 1946 to continue to pay the rent of 
;'{the leaso. To the suggestion of counsel that thure lin s, if not an aGreement 
~to oontinue payments, then [1.reprosontation tho.t it ,'[Quld continue, the answer 
!iiB that a representation by aiXtrty uf hin intention to UO S0T:18thing is Dither 
-:~a promise or it is nothinG, and hero tllcrc vas nc, ]lromiso, 
-i::~ 

.• ~~. I deal now with thr.; second matter in reference to , .. ihich the uefendant 
~;says ho finds cause of complr.int in that it lcd, so be cla:Llls, along Vii th the 
~~first, to his beinE, compelled to surrender his lease. Ho finds it in tho 
{Announced decision of the company cont8.inod in the following words in letter 
-;:,'D" of' 20 Februar'J 1946 from tho Hana[;cr of the plaintiff company to Hr Eden, 
jlbmager of NOH Zealand Repr.ration Estatus, 

',i, 
:?i' II, , •• we hQve u()cid(;(l to LluQndon our 1l;rtseholcJ 80curi ty Given 

for advances made to tho abovc.: and accordingly we as 
mortgagee s have no furthor inb}l'l. ;:It in Mr Morgan's leasehold 
at Casala .. • Our socurity con:;i::;i;s of' a 1II0rt[}'tCo by sub-demise 
of Mr lAorgan' s lu[1.sC so that ii' tho lossor rcquirus it for 
tho purpo se of clearinG the ti tlc ,to Y/ill formally surrender 
the estate to Morgan whilo rcLninin,; hi~ pcrsonftl covenant 
for moneys duo undor tho mortL~agc. 11 

what clecision tho plaintiff company prof'ossed 
made but v/hat effective action, if Qny, it Llctually took in pursuance 
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")" of its n.nnouncod docision, and what cffcctiv8 action, if il.ny, it caused tho 
;lessor to tako. 
~t), 
!J . 
. ~. The immcuia tc rUlU1L of 11~ft,(;r tiD!! \Ft:J ]0.tte:r ;'E if of 15th March. 19L~6 
:trom the Goneral Manager of rToH Z()::, lrmc1 R8para tion Esta to s to tho dofe~clant 
~tn which, aftor referring to the advice received from tho plaintiff company 
'9£ its decision to abandon its loa:J8holCl sc:curi bJ, he writes -
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"I have no option.o •• but to re-uni;cr tho Cacaln plantation on 
the grounds of non-i1aymont of runt,.l flnd of the unsa tisfn.ctory 
condition of the aro,:-". ·',iill you ploasu nccert this lotter as 
notice of intontion to ro-possess the; propc;;rty as from 1 st April 
noxt. You ·will, in tho meantime be porni ttorl to occupy tho 
property until such time ac i;h8 di3po:Jnl of tho 0.1'00. vlill be 
u8cidod on. a 

~: 
;~ In letter "FI! of 29th March, 1946 to the dGfcndanL the Genoral Manager 
'fil'ites - "My lettor of 15th March (letter "E") i:c\ suspondo rlt1 and he continues 
,that in consid(Jration of the defendant payiriL; hi:J runt ro:;ularly lithe New 
:Zealand Reparation Estatos will agreo to (a) aIle\! tho ~_t loas£ to 
;~ontinue undisturbed until th8 end of 1%.6,r. ('rhc l.'ndorlini..'1[; is mine,) 

.• ~. I am unable to aGreo ,,7i th dcfonci::mt is coun:Jcl th').t ai\;or, and as a 
Zresult of tho foregoing correspondcnc,) the defendant ·i.'3,S occupying the 
plantation no longer under tho oriGinal lease, but undor a no'.1 arranGument 
~effected by letter ;rl~tr 0 ThcJre is no ovidoncu oJ' physical ro-entry, and re-entry 
dto be effective to dutcrmir:.c 0. loc,dc, must bo a I,hYDical re-entry. It is 
i.'significant that it Vias not till more than throe years later, namely on 31 st 
i:October 1949 that the uc;fonu,'1.n"c applicu for rcliof against forfeiture and that 
~the relief al)plied for then was aplinGt forfeiture of' l.h,~ original leo./3e. It 
Sis siGnificant too that the da to on which tho defendant finally quitted the 
itplantation and removed his Gf'fccts from it vms the day beforo he, by deed, 
~'surr()nderod tho original lease • 
. ~~ 
.~ 
:~ By lettor "G" of 28th October 19l~8 the plaintiff' company's solicitor 
':advisos tho defondant that h8 ho.8 boen instructed by tho General Managor of 
';:flew Zealancl Reparation EctatciJ to r;ive tho defendant "formo.l notice that tho 
~lessor has exercised his right of re-ontryll i.tC fro11 tho previous dny but is 
cprepared to o.llovl the defendant one calendar month to vo.ca to the property. 
J,The defendant is to understand th.'lt ho remair.s on the proporty in sufferance 
~fonly and not n,c lesseo. 

1 By letter liB tl of 15t,b ~Joptumber 1949 the p1n.intiff company's solicitor 
f'advisos tho defendant that t10n 5th February next your right of occupation of 
<too pL1.ntation termino.tes in accorclo.ncc \1::.-1.,11 n.rrangemontc made botween Mr Eden, 
'~Gencral Manager of the nOYT Zealand Reparation :Coi;atos aml yourself on 5th 
1Fcbruary, 1949) H and desires tho clefendant, in orclor to clear the title, to 
~makc a formo.l surrendc)r of his loase to take eff\;ct from 5th February 1950. 
:.~ 
:$ In letter "Irt of 26th Soptunbor 19h9, the G·onero.l Mana[;or of New 
rtealand Reparation Estates vlritcs to the dofor:.dant that "in viow of ti1e estate's 
;i;almost com))lcto abo.ndcnment I havo no option but t.o cancel the arranGoment 
,fmadc for you to continuo .~(0.ill''£y: nC the plrmtation until February 1950" and 
~!adds, ''You are roquirocl to vacate the property by the 31 i5t Octoboi' J 9h.9." 
~(Th8 underlining is mine.) 

i In letter "J" of 2ncl11ovembor 1S)1~9 the plainl,jff company's GolicitOl' 
'kM'ites to the General ~-Ianacor:-
'~ 
-,~. 

t I,. 
~J 

\~~ 
}1' 

"Morgan has filod an application in tho High Court for rolief 
a'gainst re-cmtry and J'nrfoiture .• 0 •• Tho filinG of the 
application ha.s Gtayecl thu ffiJ.ttcr of re-entry and as Morgap 
is still on the plantation the R8gistrar haG fixed a date i 
for hQarin~~ on 3rd February, 1950.1: He adde rtI explainod to 
him that his rogisi:;crod ll)D.c,(: ac tually termino.tod on your 
re-ontry in FebruarY' la.st and that hi~·l presunt teno.ncy is only 
for ono yeo.ro" 
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.~ In letter "K" of the 11 th January 1950, the plaintiff company's 
;~solicitor writes to Mr Morgan as follorls:-
;;~ 
.~: 
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til hft vo boon imltructed by the Assistant Goneral Manager of 
Tho New Zealanrl Roparation Estates to advise you that the 
Minister of L31and 'l'orritoric:s has now cUrectccl that you 
must vacate your lea[juholds on the 5th February 1950 as 
previously arranged and that your formal surrfmdcr of the 
loases be accepted. 

In view of these instructions, I am ruquostod to present 
tho Deed of Surremh;r for rc,~.LoLrO"tion on the Gth Fobrunry 
noxt and I trust that you will mo.!:o the nocossary 
arrangements to vacate 1;h(; plantation on the 5th of that 
month. " 

*JJ 
4 ,i Finally on 6 February 1950 the dC3fendant surrendered his leaso by deed. 
F;The application for relief was dismissed on tho Ground that the loase had been 
~surrcndorodo My conclusion from the whol(, correnpondencc is that there never 
has, in the five years since letter ':D", which the defendant complains caused 
lhim to be robbed of his lease, an uffectivc re-entry on tho leased land so as 
J to detennine the lease, and tha t it was detormined only when the defendant 
jhimself surrendered it, and. quitted the plantation. The plajntiff company's 
!juatified refusal to continue to pay runt in 1946 and its offer to surrender 
c~ita security while retaining its right of action under the covenant, mn.y indeed 
~havo advn.nced tho dato at vlhich Mr Morgan's o"ffairs roached their crisis, but 
1~that crisis was clearly duo to the deterioration of' tho plantation and tho 
't::consequent increase in his indebtedness, owing probably in part to tho 
tdifficulty of {~etting labour R.t that time to which he ruf(Jrs in his notes, and 
¥:to the disappointment of tho hopo that ho seoms to Lavo had of getting a 
;\~considerablo sum of money to ro-mbili ta te the plantation, 
~ 
.~. Tho inability of the plaintiff company to rostoro to tho defendant the 
.):'mortgaged property, not being duo to any dealing vii th that property by the 
:fplaintiff company} tIlt) company is not clebarred from suing on the covenant in 
:~, the mortgage 0 

~t< 
J( During tho cours(; of the hoaring the plaintiff company's counsel, iI1 
Jvicw of some admitted and some; othor possible error::; irl the account sued upon, 
':i:made certain offors to the defendant's counsel which he, in view of his 
!~defcnce to tho claim R.S a nh01e, found himsolf unahle to accept. I sUGgest 
:t.fthat nOVf that defence is disposed of, counsel may bu able to agre8 to such a 
f~reduction of the sum claimed as 'dill, Hith roasonable certn.inty cover proved 
~:and possiblo errors. If such a sum cem bo acreed on, I 'Ifill give judgment for 
~ the plaint iff company for t11a t sum, 
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