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"ELECTION .PErITION re FA 'ASALELEJ\G~ 2 CONSTTI'Vf<.;NCY. _ 101 
HIGH COUEt. Apin. 1957. 13,19, December. MARSAC:C C.J. 

Petition to avoid eloction - irrcculllrity in comncncing polling - r':1ilure 
to give notice of pollinG place. 

Tho evidence having establishod tho;t polling on Election dny did 
not commence at 9 n.m. 0.3 required by RCL',Ulation 48 of the l.icstcrn S:1mo,'l. 
l,egislo.tivc Assembly Hogubtions 1957, but soma time l:1tcr, o.nd tint at 
loast ono person ho.d fniled to rocord a voto for the pot~tioncr on account 
of Lhis; ,,',11(1 further tho.t there il.'l.S no public notice of tho polJ.:Lng place 
as rc;quired lJY Regulation 1+1 of the ,srticl Hegulations; o.ncl the successful 
candida to having a mQj ori t,y of "nly 2 vote s -

Jl?J~!': that. theI'(; H~lC a rUQsonnblc probability that 
breaches of tho snid Regula tions nffuctcd tho rosul t 
of the election o.nd nccordingly the election WaS 
declared void. 

Phillips, for petitioners. 
Clare, Ret.urning Officer, i.n person, 
Respondent, in person. 

Cur. adv. vult. 

Hl~RSLCK C.J.: This in a pctition by Tuilngi Simi, nn unsucccsaful 
co.ndidatc:, ().nc1 five clccto:c's of the com:titucncy knmrn as F[1.'nsnlclcaE,a 
No.2, that the election conducted on the 15th November '1957 Hhercin 
Papali'i Pcsamino received tho higlH;st number of votC)S [1.ncl VIa,s duly elected 
be declarl)d void. The {;rouncls upcn \:bj ch the petit ion is founded arc that 
pollirl;':' did not commenco at 9 0' clock as providecl in Rugulation L~8 of' the 
Hestern Samoa Logisl:>, tive 11.s30lTibly Roguh ti0113 1957, [mel that public notice 
of the pollj.ng place V/ns nclt e:i von QS rUfjuir\cu by Rec;ulation 41. It is 
further contended in thu puti tion t11<1 t.. the r()Gull~ of' the election was 
affected by the so i:crogulari Lie 3. 

The facts arc not seriously in lii'1TlUto. There Vlere thr,)o candic1atc~1 \ 
for f"n,' aDal, !1(]",~a Her. 2. 'J'lwrc IIUJ'(: 1 hG \;:kc !.nY"; un Lhe roIl or IllJOlll 112 voted.." 
Tho officinl rc suI t of I:;ho polling \Ins aD follovis: 

Papalj 'i Pc sninino 
Tuila.gi Simi 
i\.l,',nlntoa Tui-cnma ')'oriso 

Informal 

Total 

38 
3G 
34 

112 

Yfhen the Returning O[,1'ic,;r W1VC public notice, pur3w:mt to 
Regulation 41, of the nnmus of c[1.nclid[1.t()s ond the cl2,tC upon IIhich the poll 
\las to be taken, hu did not appoint polling pl[1.c()s 0.:::; required by thnt 
ROf,Uln.tion; ho intimated th,t thc! polJinp; plrlccG I{ould be pU[Jlicly 
notifiud n.t a later rle,te. On the 6th tJovemb(;r public notico \inc givon 
by tho Ruturninr; Officer appointing the Lnoa of tho FUlcnu 'u Tuil~gi P[1.' (; 
at Fatnusi n.s the polliD[; pInco for Fa'as[1.1olo[1.g[1. No.2. On the 7th 
November [1.11 objection W'l.S r:1isocl by corbin uloctors to thi.s p'ollinr; placo ,i: i 
on the ground that the Iulenu 'u buld. t.!IC G;:tlllu title [1.S OllC of thu: "i,III" 
candidn.tes, Tuilagi SjJni. Trw Supervising Deputy Returning Officer '1:1 I::: 

;,;': Papali'i Poumau, Administ.rative Officor, Tuasivi, rucomlilondcd that tho \ill :j'i; 
'/ ;,:" houso of the P9:stor should. be U38d 0.3 a polling booth in lieu of tll0 L8.o[1. \'11 ,! I 

J;c ',,~ of Tuilo.gi Fa I 0 fmd. thi3 ruconmendn. tion 1,l[1.S o.cceptud by the Rcturninr; '\1 1.1 

:;~" ',~ Officer. No stops, hm:evor, Vier..:: tal\:cm to gi vc) public notice of the'i II 'rli;; 
i',':" change of polling place. Ikthinc; [1.t 0.11, in fact, rln.s donu until thl) ~".'I,II'I I:,i" :1 I', 

""":' ., I)' : ,Ii,) .' 
jI]~1 } ill", , ,It4 
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afternoon of the 13th November when Papali'i Poumau came through to 
Fatausi anti gave instructions for tho removal of certain fittings v[hich 
had boon insb,lleti for purposes of tho eloction, from the house of 
Tuilagi Pa'~ tn that of the Pnstor. The FUlenu'u Was, howevor, not 
officially rtdvisod of tho chango of polling place and accordingly he did 
not call tho Ali' i and Fcdpulc tOlf(:;-ther to inform thorn of the alt~ration. 
Notico boards '\Vcr':' crocter] by tho Dopu ty TI,eturning Officer, Hr Uhrle, in 
front of the Pnstor'iJ fale, advertising tho f['~ct that that Has to bo used 
as the polling booth; and it was in fact so usod on .",laction day. As no 
public notice had n.t any time 'buen giv:cn appointing the fale of tho P8.stor 
as the official poning plctOe for tho taking of tho poll, it is clc8.r that 
:J. brench of Regulation 41 VirlS commi ttod, 

The poll at the ol(~ction commenced not at 9 0' clock, but in fact 
at approxirn8.tcly 10.45 a.m. on thc; 15th Novomb<or. The delay in opening 
the polling was due to an OXCCSfJ of caution O!1 the part of tho Deputy 
Roturning Offic or, M:f Uhr 10, By 9 0' clock ho had rocci ved only one 
nomin'ltion in VITi ting of 11, scrutine8r 8 s provided by Rogulrttion 46, namely, 
the scrutineer for Alan.latoa 'l'uitamn. Mr Uhrle Wn:J anxious that the voting 
should not commence until all scrutinears were prc::lUnt and he advised both 
Tuila,gi Simi ilnd Pctpali'i P(:)samino th~,t thcy should give written 
authorities for their r03}Jectivo scrutinoers to act. As soon ns possible 
after tho completion of the0" authori tics Mr Uhrlc npencu the pol1. It 
was then, as has boon stated, approximntely 10.45 n.m. This \Vas clearly 
a breach of Rogulation 48. It H:,S the duty of the Deputy Returning Of Ticer 
to opon th" polIn. t 9 0' clock ctnd if there wore no scrutinoers for some of 
the candidates he should have proceedod in their nbsonce. Mr Uhrlo can 
perhaps not bG blnmc;d for thu fC'!.ul ty exerciso ef his discretion in tho 
matter as he Was obviously ,~cting in nhn.t h<.: rognrdod as tho intcrCJsts of 
completc fairness to 11.11 cn.ndicln.t,~s . 

It has thus beon proved that the election ',ias att.:mded by two 
irregularities in the form of definite brench(;s of RUf,Ulation I+-1 and of 
Regulation 48. 

Under RGgul,~tion 1 OO( 2) howeve:r, it in provided that an election 
shall not be declared invalid by reason of any irregularity if it appoars 
to the Judgo that the election 'i-/as conducted in accl)rdanco with the 
principles laid dmvn in thu RegUlations cmd that the irrceul8.rity did not 
affect the rasul t of the election. It therefore becomes necessary to 
oXflmine the quustion nG to ,-,hat ,;;H3 the effect of thc;JC irre{';ulnrities. 
Tht.; gCll("ral principle tc be: applied by the Court in determining wlwther 
or not an election should he declarod v(lid on the Ijrounds of irregularities 
is set out in Jlalsbury's LaHs of Enr;lnnd, 3rd Edition, Volume 14, page 150. 
This principle may be summarisod thus: If tho tribun'll is satisfiQd that 
the effect of the irrcl::,'Ularitics proved Vias ::Juch tbat tho el()ction was not 
conducted in n.ccordance vriG)} the: lavr pertaining to L:lactions and W8.S such 
.'\s to raiso a r':!,1,sonable doubt as to nhe:thcr the result mD.y not havu beon 
nffC'ci.c:rl - tlin,ti :'~ tn r',,''t.'/, 'l r'('a~:nn,1hJ (' r1(luh t; a:, tr' \{h,)\,h"r the (J(;clnrccl 
rl3sult in fact repre:scmts th(j Ilishos ef the majority of the eloctorG -
then the tribuna} is bound to cl()clarc.: the election void. A somcVlhat 
similnr provision to that in the destern Samoan Rogulr:.tions Has considered 
by the l'low Zcr\lnnd Supreme Court in thu Aknron Election P(;ti tion 10 
n.:.~.: .. bR. 158. At page 161 'iiillir,ms J. q;;~;tu~;itii-;I~pro;'a-i a ntntcmcnt 
of tho ImJ sct out in Y~~~Jl,.~.:'lr:'2.0.t:lE_..k:.E.:J..9.-J.....Q.P. 73,2, in tho course 
of which it is held ~lat ~n oluction ~lould be doclnrod void 

tlil .•..... the tribunnl VIi thout being able; tc, say thnt a 
r~ajority had been prcvcntc;cl should be satisfied thnt 
thero ,'las rO:lsoDfl.blr) [',round to bC'lieve thc~ t 8. JT1J.,jority 
of' tho ulectrll's may have brjen preve:ntcd f'rOlli electing 
the, candidato they proforrerl. tI 

In ~!o(1dY.':'1rd_.y",-_.S~D.:l tbe qtJ.ustion >In.,, whether the poll Hns 
cloned before tIw prop,jr tim() ()r not, ~,nd, if so, ,'lh,~ Lhc;r unough clcctorG 
vwro preclUded from uxcrci:Jing thair vatu to affuct the: result of tho 
election. In this case a sirnilrtr quusti()l1 l.riscs, namoly as to ,',hother 
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the poll w,,"s open during thl statutory times of the day; nnd, if not, 
'dhcthcr the rC;3ult of the l;il)ctiu,l mny 1~2VC been n.f'fectcc1. 

Tlw m2jority in favour of the.: 3ucce:3s1'ul C,'1nciid:1to W,rtS tHO votes. 
It has beon prov8d to tho G:l,tisfnct}on ()f the.. Court th'l. t I)J1U ulcctor, 
Mulbgo. Lone, "ho had C0mc from V::lioln to FntQusi fe'r Ule purpose of 
recording his vote in fPo vour of Tuilagi Simi, r8turnul wi thcm t doin:r. so 
because the polling plnco 1iJ'1S not open n t tho hour of 9 0' clock spocified 
by the Rogulrvtion. The Cnurt finds, tl~crofore, that the brench of 
Ref~ulation ,-!-8 h:l,G be(;J1 proved tn h1.vO buren responsible for the loss of 
ono vote to 'l'uilagi Simi. 'that om; VU-C(; would have reduced the majority 
in favour of th,.:- successful candidate to 011e. In order thorofare to fincl 
that thero H::tS a r(nson!1bl'~ chnnnc (If the c.:l(;ction bf]int.; nffoctoe] by the 
broaches proved, it is only nUCCSEJQ1Y to shew that llm; more elector may 
havo been prevented fru:l exercising his vote; in favour of Tuibgi Simi by 
the c1el.1.y in opening thu pull or by the lack of public noticu 303 to 
polling pbce. 

It is no tad UlQ t 3h ITIc"tni3 out. of 146 failed to exercise their 
votes and tJw Returnilllj Off icer concf'de)!:> thf)t thi:J :is ;1 high percentage. 
It is rtluo Dhmm that Q nurnbcr of thi)se clc!ctor::; r03iclu in Upolu. It is 
possible; tho.t one or morc; !118.y have decided to follow the course which vvns 
adopted by Tuihgi Simi, Fcpulcll' i nnd others, of crossing frOJ11 rilifanuo. 
to Salelologa by the 7.30 boat, rocoruing the ir vote and then returning 
to Upolu by the boat at 10 0' clock. 

It has not buen proved that any of the 34 mn t!lis ,-/ho fnilecl to 
vote:, VIi th tho exception of r,luliaga Lcne, f[l,iled to exercise his vote on 
account d thor of inability to be at the polling booth after 10.30 in the 
morning, or by tho fact that ho coul~ not V('tc: at the n.dvertised polling 
plr.tcc to rJi t the Laoa ()f Tu tlagi Fa' o. Thc; Court, ho"ever, conside;rs 
that there is a reaso)18,blc probnbility that at lcast ono purson mny have 
failed to record a vote f"r 'J'uilagi Simi on ::lCcnunt of one: of thuse 
rensons. ThR,t being so th,) Court is bound to hold that tlleru is a 
reasonable prob~bility thn,t tho brc,'1,chcs which Viere committecl of 
Rogulntions h1 and ~B d~i.cl affect tho result of the election. 

Thurl; will nccordingly be an ordor clecl1lring voicl tho election for 
the con:'1tituencyof F[t'asalcleaga .No. 2 ':'1,nd the election 0f PFtpnli'i 
Posamin0 n t such 61ecti(m. 

After payment tbcruout of Court CCSL:3 ,[4 tho hnlnnco of the J~1 0 
doposit will be returned to petitioners. Thoro will be no other order 
as to costs. 

Eluction declared void. 


