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HIGH COURT • Apic... 1956. 1 3, 28, June. NlARSACK C. J • 
. :-. . 
~osocution for perjury in Hi~h Court - charge of perjury arising from 
proceodines before Land and Titles Court - Presidont of L~nd and Titlos 
Court also Chief Justice presiding in High Court - whether Chief Justice, 

"4B President, disqualified from hearinG chnrge in High Court - whether 
there Has "bias". 

This was a prosecution for perjury arlS1nc out of proceedings before 
tho Land ancl Titles Court. The Chief .Justice is the only person Vlho can 
p~sido over sittings of the Land nnd Titles Court and is also the only 
person with jurisdiction to try a chc1.rge of perjury. At the conclusion of 
tho case for the prosecution, counsel for the nccused submitted that the 
Chief Justice, as President of the Lnnd nnd Titles Court, was disqualified 
from sitting in the High Court having ffinde himself a party to the 
prococdincs by associatinG himsolf with their institution. 

~: 1. That the submission VIas not supported by 
the facts. 

R. R. v. Pwllheli 
Justices 1 Calman 2 J.R.N.S. 
Sc. 261 referred to. 

2. That disqualification of a Justice in a Case of 
this character must be based on bias. 

v. ,-.:;!.::;;!.;:..;:;:::..::.:;:~,:;;.:;.. 

Brookes 
v. Camborne Justices 

3. That thero was no reasonable evidence of a 
real likelihood of bias; and that no reasonable 
man would hnvo grounds for believine that in tho 
High Court he vlOuld not receive a fnir and 
impartial trial. 

R. v. Camborno Justices followed: 

ll.ccused convicted. 

HUllips, for accused. 
~b-Inspoctor Schmidt, for Police. 

Cur. adv • vult. 

" Mf..n.SACK C.J.: At tho conclusion of tho C[1.de for the prosecution 
Ifr Phillips [1.skod that the proceeclincn be sct aside on the ground that 
.tho Court Ylas not properly constituted, in that I, as President of tho 
land and Titles Court had (to use the phrnse employed in R. v. Henley 
(1892) 1 g.B. 594 made myself a party to the proceDdings by associatine 
ayself with their institution. Mr Phillips also referred to 
R. v. London County Council (1]9.J.i:2 71 L.T. 638 and to the old NeVI 
Zenland C[1.se of g.. v. Calman 2 J .R.N ~_~--..J?...c. 26t. 

In Dy view this application should have been made at tho 
commencement of the proceeclings, n.nd I so irli'ormed Mr Phillips at the 
time. It. v. Byles ex parte Holli.slgo (1912) 77 J.P. 4,0 appears to be 
authority for the proposition that tho Court will refuse to grant an 
orocr quashing a cenviction on this grouncl if the applicant or his 

. 80lici tor knew the position of the Jus ti ce concerned, and raised no 
'objection to his sittinG until after the merits of the case has boen 
oxamined. I, however, intima ted that I Vlould consider counsel t 3 

application on its merits as if it hn.cl beon made n.t tho proper time. 
,tho point vias reserved, and after tho clefenco n.."1.d been hearcl tho 
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.,aSI30S30rS unanimously found the accuneu i.3uilty of perjury • 

.. ~o Tho facts nrc briofly the so e .A. t n ni ttinG of the Lc'"tncl and Ti tIc s 
Court, which is [l. judicial proceeding, on the 19th March, 1956, evidence 

.on oath I"f[l.S Given by a womtm named Taumaia concorninlj an o.ssault allec;ed 
to have been corami ttoc.l on her by Va' afusuac;a ErD<:Q; this was cl'.mied on 

:onth by Va' afusuaca Vlho further sta tel~ thnt the evidonce of' Tauf.1[1.ia on tho 
subject yvas lios. Tho members of the Court - 3 Samoan JudGes ancl a 
~ropean assessor - suspected that one party or tho other was committinc 
perjury and that the caso "/as a proper onc for invcsti[r,[1.tion by tho Police. 
They recommended that I should soe Inspector Philipp anu [1.sk him to 
Uwostigate the matter. Accordingly at the conclusion of the caso I sent 
.for Inspector Philipp and told him of the shn,rp conflict of evidence 
between thnt given by Tnumnia c.nd that Given by Va' afusuaca, and sugGested 
that the matter was wortlw of Police investiGation. L.lthouGh the naDes of 
both Taunain and Va' afusuaGa were lilCntioncd in the course of my conversation 
lith Inspector Philipp, as it Vlas the evidence of these tvv'o l)ers('II1s which 
inS in question, I Gave no intimation to tho Inspector that in my opinion 
oither Was guilty of perjury, and certo.inly gave nothing amounting to a 
d~oction or even a suggestion that there should bo a prosecution. Once I 
had drawn his attention to the Groat conflict of evidence tho question of 
enquiry, and possible prosecution of one or other witness, was 0. mattor 
:ontiroly for tho discretion of the Police. 

The Chief Judgo of Wostern Samoa is the only person who can preside 
~cr tho sittinGS of tho Lnnd and Titles Court, and he is also the only 
person in YTostorn Samoa who normally hEes jurisdiction to try a charee of 
perjury. Although it is not required that a Court should be constituted 
with assessors to try a charge of perjury, it is my invariable practice to 
order assessors whore the perjury complained of is alleged to have boen 
.committed at a hearine before the Land. and Titles Court. Tho reason for 
this is to remove from the Dind of tho accused any feolinG that I might 
pro-judGo tho matter bocause the evid.unce which forms the basis of the 
~Go was givan bofore mo in another Court. 

Reforrine; to counsel's contention that I "made myself a party to the 
proceodincs by associatinG myself with their institution il

, I do not think 
toot this submission is well founded. In & v. Henley (supra) ? justice 
1Il.5 a momber of the Board of Conservators of a fishery c.listrict and was 
prosent at a mooting of tho Board vrhen a unanimous rosolution wa's passed 
that proceedings should be taken aGainst a named porson for violation of 
certain provisions of the Salmon Fishery ;~ct; and the same justice later 
sat as a member of the Court before nhich that pe!:,son was prosecuted. The 
case is considered in h- Yo. PrQ].hC2..li Justices L19~.J\.11 E.R. fh2 
.there Lord Goddard., C.J. in<licntun that the reason why the Court in 
il'onley's case quashed the conviction Vias clearly that the justice had not 
only been present but he 11c'1.d also beon 0. party to tho rosolution \"Ihich 
directed the prosecution. In that casO it eould, I think, be said quito 
properly thnt the justice in question had "associated himsolf with the 
Jnstitution of the proceedings". In this present case that is not so; 
not only did I not direct the Inspector to prosecute Va' afusun.lja, but I 
did not even sUGGest to him thn.t a prosecution should be instituted 
'against anyone. I merely reported that tho mntter Has ono \Thich cn.lled 
:for investiGation; and it Was entirely for the Police to say if any 
'prosecution was to be brought, and, if so, against whom . 

. ~; In Cnlman' 6 .cnse (supra) it VIas the uuty of tho principal officer 
Of Customs to initiate procoeuinGs by way of inquiry into n wreck. He 
,later presided over the inquiry in his ca:tJaci ty as a rosident MaGistrate, 
ind it was held thnt the Court of Inquiry vms not legally constitutou as 
too officer of CustOElS Was virtually 0. prosecutor ancl he could not act as 
~Becutor and Juclgc in tho one Court. Tho facts in Calman's case also 
differ very materially from those in the presont matter. It cannot I 
Jhink be said that I am in any sense the "virtual prosocutor ll in the 
Present proceodings. In R. v. ,.9.hcsh~~iccnsinr) JusiJ.ces (1906) 
'1 gtB. 362, the Justice was not disqu[~lified on tho Ground of bias from 
~tting as a member of tho Comi.)ensation i .. uthori ty merely bucauso ho Was 
1110 of the Justices who referroll tho liccncu to the authority. 
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t)j Tho disqualificr:. tion of tho justice in co..ses of this cho..racter must 
be baseu. on bias. Within the limits of the very inadequate library 

·'f'acilitio s o..vailable in Apio.. I have examined the reports of 1'..11 tho cases 
.flhich I have been able to find bearing on tho subject of disqualification 

1 ,of n Juclicial Officer on account of bias. Practically all these: cases 
. concorn tho disqualification of jus tico s, who aro in e;onorC'.-l laymen. I , 
:'b,'\Vc not boen able to find o..ny case vlhore the Court hr:.s boen hold to have 
, boon illec;ally constituted on the Ground of bias of the Judee. In fact in 

BrookoJL..Y. Rivers (L668) Rwcl. 501 it was hold that the fact that the 
.dofondant was the Judge's brother-in-law could not disqualify tho Juclee 
;f'ron h01'..rin{; the ct.so, "for fcwour shall not bo presumod in a Juclgo tr

• 

Ii, The word "bins" is dCfilLo~ r Lord Thonkorton in ,'ronklin v. Uiniswr 
, of Tovm and Country Plannin.J:..L1. .. 2!. 8 .!~_C ... _..§1: 

"I could nish that tho uso of the; norcl 'bias' should 
bo confined to its proper sphore. Its proper 
sie;nificance, jn my opinion, is to denote a departuro 
from the standarcl of oven-handed justice which the 
laYI requires from those who occupy jUdicial office, or 
those who 2.rc commonly regarded as holding a quasi
judicial office, such as an nrbi trator. Tho reason for 
this cloarly is that, havine; to nd,iudicn to as between 
two or moro parties, he must C0Ii10 to his ndjudico..tion 
with an indepenc.1ent mind, ,-;ithout any inclination or 
bias towards one side or othor in the dispute." 

It cannot in my opinion b 0 sUGgo stod with any validi ty that in tho pre sent 
~so I could bo said to have depo..rted from tho standard of even-handed 
justico which the law roquire s, by having presided ovor both tribunals 
md by having passed the file to tho Police for investigation. Not, let 
~ ropeat, an investigation as to tho possibility of bringing a perjury 
charGe aGainst Va'afusu3.c;a, but an investic;£1tion nhichmi8ht result in 
action being taken by the Police against one or othc.r of the Ylitnessos. 

Mr Phillips laid semo omphasis on tho vToil known principle Vlhich 
Is stated in its most forthri&ht mannor by Lord Hoyrart C.J. in 
i. v. Sussox Justices 59~. 1 9,..B. 222.: 

lilt is of fundamental importanco that justice should not: I 
only bo done but should r.1nnifc stly o.nd unc;'oub todly be 
seon to bo· clone •. 11 

wunsol's contention nmounts to sayinc; that even if my mind vms not 
biassed - anel I do not underst:::.nel him to sUCGest thnt thero VTn.S in f'nct 
any bias pro sent or thnt I co.mo to tho adjuclication Vlith other than an 
indopondent mind - it Ylould appear to tho Samoan unclerstnndinG that I 
':laS biassod, and that this in itsolf ,lQuld bo sufficient to vitiate the 
liigh Court proceedinGS. As Bucknill, J. says in Cottlo v. Cottle 59397 
2All E.R. 535 at pnp;o 541: 

"I attach, o..s eVorybody must nttach, tho Greatest 
importance to tho fnct thr:.t evory litigant in a 
British Court of Justice should bo satisfied thnt 
ho is havinc an absolutely impartinl trial and 
tha t thero should bo no suspicion of any undue 
intorference. 1I 

is to be noted hovlOvor that in that San~ caso Merriman P. makes tho 
test the offoct on the mind of a roasonablo r:1~:m and not nocossarily of 
'1 particular litigant. 

"~" 

V Tho vlholc question of bias as n Ground for disqu::1.1ification in 
~t proc£.ocli!:l£;s is examined fully in the rocont caso of liD v. Camborne 
Justices /1254/ 2 Alu..:l1:...MQ in "lhich ['. bunch connistinc---;r-Lord Gocldo.rd, 
C.J. Cas3uls an(l Slade JJ. rliscussoc1 laany of the loadinc authorities on 
the subject, nnd a )provocl the test specifiecl by Blackburn J. in 
1. v. 1{q.p..slJ.i.§.66 L.:Lt. 1 0 B. 2 0: 
t! 
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Ill). r0al lilcolihoorl of bias Dust be ~;rovocl tr) oxist boforo 
procoedings '-li11 bo vitia tou cn tho grounel that a ;)orson 
nho h[1.el taken pn.rt or assisted in ac1juc~icr:.tin:-" thoQ was in 
la'il inCalJ:1.citated by inturust froo doing ::J(.).;I 

It is thoro pointod out that tho Horeb of Bbckburn J. in li. • .:!~~ ~(ancl 
17CI'C quoted ni th a1.JI)rovnl by Lord 0' Brion, C.J. in tho 1ri8h ct::t:Jo of 
h v. County Court Ju~~ic£:.u12j.Q.t~2.J·~~.!-?~D_: 

"By 'bias' I unuorstanu a real likolihoou of Cl.n Ol)erativo 
prejudico, 1Ilhothor conscious or unconscious. '1'horo Qust, 
in my o;Jinion, be roo.soDo.blo ovidenco to satisfy us that 
thero ViaS 0. roal likolihood of bio.s. I do not think that 
tho Qoro vaGUo suspicions of -.. "himsico.l, Co.I)riciou3, nnd 
unroo.sonablo poople should bo mado a sto.ndo.rd to rOG"Ulato 
out action horo. It night bo a differont mo.ttor if 
suspicion restoc1 on roo.sonable crounds - V/[l,S r02.sonably 
Goncrntod - but cortctinly Qoro flimsy, elusive, morbid 
suspicions should not be porQi ttoc1. to form a i.;ro;mu of 
decision." 

In D.. ~.9amborno Justicos, Sbc10 J. so.ys at j)[\gc 855: 

"In tho juc1gmont of this Court the rir;ht test is that 
prescribed by Blackburn, J. (L.~. 1 Q.B. 233) in 
;(,. v. Itand, namely, that to c1isqualify a porson from 
:-tc tinl: in :l ju,licir'..l or rlu.-"\;_~ i - ju. :icLa1 cn.~)n.ci ty on the 
c;rouml of intorest (othor thn.n pocuniary or proprietary) 
in tho subjoct-mQttcr of the proceodinG, a ro~l lil(olihood 
of bias must be shovm. This Court is, further, of C1Jinion 
that a real lil(clihood of bin.s must bo mado to n.ppcar not 
only from tho ma torials in f[1.ct ascertained by the party 
complaininG, but from such further facts as he nic;ht 
roadily have ~scortainoc1 and oo.sily verified in the course 
of his inquiric s. II 

63 

Tho Court procoeds further to consider the well-lmovffi sto.tOL'10nt of 
Lord HoY/art in liD v. Sussox ~ustices, which hn.s n.lreQdy boon quotou in 
this juuc;munt, Qnc1 Slaclc J. l~OC I:) on U' say: 

"Tho froquency with rrhich nllcCQtions of bias have como 
before tho Courts in rocont timos seons to indicate that 
the rominder of Loru Hewart, C.J. in R. v. Sussex JJ. 
that it is of fundamental importancE) that justice should 
not only be clono, but should manifestly and uncloubtodly 
be soon to bo clono, is being urG0cl as a Y[arrant for 

,quashing convictions or invalidatinG ordors on quito 
unsubstQntial grounds ~nd, indoed, in some cases, on 
the fliffisiest pretexts of bias. 1Hhilo indorsin[, and 
fully maintaining tho intecri ty of tho principle 
reasserted by Lord Hevmrt, C.J. this Court fools that 
tho continuod citation of it in cases to which it is 
not applicable may loo.d to tho erroneous impression 
that it is moro import::1.nt th:J.t justico shoulc.l n.pj)ear 
to be clono than that it should in fact bo dono. 11 

~ Applyinf, these principles to the facts '~f the present CasO I conclude 
," that thore is no roasono.ble evidence of a real likelihood of bias; and 
;~' that no reasonable man vlOuld have grounds for believinG tho. t in this 
1 Court he would not recoive a fair and impartial trial. For thoso 
1! reasons I disniss tho rtpplication to sot aside tho proceodings. :l.s the 
~ nssossors ullanimously found tho o.ccused f,Uil ty of per jury, and I concur 
~ with their decision, tho verclict of {;Uilty must sto.nd. 
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From a practical point of view, Great c1ifficulties would nriso ii' 
I shoulcl bo disqunlifiec1, in tho circur:lStn.ncos c1inclo[3cc1, from sittin~ 
in tho High Court to hear a charGe of ~)(;r jury" As I ho.vG already iJointed 
out, no ()ther person than tho Chiof .Judge can presiuo over a hearinc in 
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:the Lo.Dd ancl Title s Court anc1 only the Chief Judc;e; norr:lally has jurisdiction, 
1.sitting either with or without assessors, to hear n chrl.r13e of perjury in the 
t f:High Cou::t. If cOlmsel' s submissicn ns to ny clisq~alifi~atio~ Vlere well 
!,foundod 1t waulcl apl)ear that nny person could Cor:U;llt perJury 1n tho Lnml 
!,and Titles Court with inpunity. It may porlmps 1)0 saicl that the JIeljistrar 
r'could have notified tho Police insteacl of nyself pe;rsonally; but this 
i.ould not matorinlly alter the position ns the ~leGistrar could take these ,', 
,stops only on my instructions, ancl would be speaking as the official 

,representativo of tho President of the Lancl and Titles Court. Tho position 
:,which would then arise Vlould be in some slic;ht dec;ree analogous to that 
;!rcferred to hy Stout C.J. in Hollaml v. tkCarthy 22 NeZ·kerr • 9..1lt: 
!\, r: "If it vVGre held that tho issue of a search warrant by 

I
'~' a Hac;istrate on evidence would debar him fran thereafter 
f hearine the case the administration of Justice could not 
f: be carried on." 

I: I must not bo considered as sayinG that because of the peculiar 
i;conditions existing in this small community, v{hen the Chief Judge ik'1.s 
50xclusive jurisdiction in a wiele variety of matters, tho normal rules 
reearding impartiality ancl the appearance of impartiality should be 

,suspended. Practical difficul tie s alono shoulcl not be allowecl to over
~:ride basic principles of justice. By l1.ecision in this Case is based on 
'~'lI'hat I conceive to be the legal principles of this vory inportant branch 
;of law, as laid down by the authority of th? Courts. 

Accused convicted • ... 
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