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reject that of the defendant.

person. Thﬂt however, is not the law,

fiptive Derulation 1938 made under the authority of the Samoa 4ct 1921

|
VAITO'ELAU v, TUIAVI'I TELEST 3 3

HIGH COURT.  Apia. 1955. 3, 10, Fobruary. MARBACK C.J.

nimals - right of dcstruction of trespassing pig ~ Samoa Native
‘pgulations 1938 R. 22 - General Laws Ordinance 193 scetion 23(24).

This was a claim for the valuc of the plaintiff's pig 2lleged to have
teen destroyed while trespassing on the defendant’s land.  The defendant
sleaded authority under the Samoa Notive Regulations 1938 or alternatively
under the General Laws Crdinance 193 scction 25(21) L

Held: (1) There is no common law right of destruction of
trespassing animals,

(2) L pig found at large may be destroyed by the
Tulenu'u or his agent under the powers contained
in Regulation 22 of the Samoa Native Regulations

1638,

(3) The right of occupicrs of land otherwisc to
»dustroy trespassing pigs is limited to the strict
provisions of secticn 23(21) of the General Laws
Crdinance 19% .
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Judpment for plaintiff.

Jackson for plaintiff.
hillips for dofendant.

Cur. adv. wvult.

MARSACK C.J.: This casc raisc: an interesting point as to the rights
of the owner or occupicr of land to destroy animals found trespassing on the
lands concerncd.

Plaintiff Vaito'elau was the owner of onc sow which normally was kept
in an enclosurc inside the pig-fence of the village of Vailele. On the 20th
Hy 1954 this sow was, in the carly hours of the morning, found rooting up
grass near the house of the defendant Tuiavi'i Telesi who shot and killed the
animal. The sow was at the time within o fow days of giving birth to o litter
of piglets, of which 10 were found in the body of the sow. The body was
handed over to the plaintiff within a short time of its killing. This claim
18 for the sum of £30 representing the value of the sod.

Bvidence was given by the defendant that a few hours before he killed
the sow he had complaincd to Lefao, the Fulenu'u, of the trespass of the
animal and had reoceived permission from him teo Cestroy it. This cvidence,
however, conflicts with that of the Tulenu'u himself, who states that the
last time the defendant complained %o him about damage from trespassing pigs
#as on the 215t April 419545 on which datce he had given permission to defcendant
to shoot the pig. On this point I accopt the cvidence of the Mulenu'u and

; There would appear to be a gencral impression among the people of
festern Samoa that any animal found trespassing in the plantation or near the
huse of a person other than the owner may be imme diately destroyed by that

Under the old common law the only remedy which the occupicr of land
had apainst trespassing animals was thot known as distres; damage fcasant,
Jhercby the occupicr of land was entitled to scize and impound the animal as
security for compensation for the damage suffered. The only rights of
destruction of trespassing animals arc those covered by legislative cnactment.
There arc two ro lcv‘ nt cnactments in force in iestern Samoa. The onc on
thich both Mr Jackson and Mr Fhillips rcly is Repulation 22 of the Samoa




318 regulation rcads as follows:=-

"The owncr of any pig found at large upon any road or in the
ncighbourhood of any dwelling-housc is liable to a finc not
exceeding £, and the Fulenu'u of the village where any such
pig is found, or any person authoriscd by him so to do, nay
if he has good reason to believe that such pig is the

property of a Samcan, destroy such pig, unless it has been
previously brought into proper confinement by the owner."

It is to be noted that the repulation contemplates the destruction by
e Pulenu'u, or by his authorised agent, of any pig found at large upon any
rad or in thc neighbourhcod of any dwelling~housc. It rcfers not to
respassing pigs gencrally, but to an individual pig which has beon found
andering on the road or ncar a dwelling~house. It does not purport to confer
pon the Fulenu'u a blanket authority to grant permission te all occupiers of
and to shoot pigs at any time found trespassing on that land. In my view
e regulation means: if any person finds a pig wandering on tne road, or
fespassing on his land in the neighbeurheocd of his house, he should
imediately notify the Pulenu'u who may, if he thinks fit, cither destroy the
sg forthwith or deputc some agent to do so. That agent may of course be the

somplainant.

It is contended for the defendant that a Fulenu'u to whom a
irespassing pig has becn reported may say to the occupicr of the land "if that
Ag comes back again you may shoot it"; and that this justified the
dofendant's action in the present case. There is however no evidence that the
aimal complained of to the Fulenu'u on the 21st 4Lpril 195 was this same sow;
#d in my opinion the regulation does not give the Fulenu'u authority, on the
saking of such a complaint, to permit the peorson aggricved to shoot any pig
that he may find on his property at any timc in the future.

I find therefore that the shooting of plaintiff's sow by the defendant
78 not authoriscd under the provisions of Regulation 22.

The other legislative cnactment concerning the destruction of
irespassing animals is contained in section 23(2’4) of the General Laws
irdinance 193 . This reads as follows:-

"No occupier of - land shall kill or attenpt to kill any
animal found trespassing on such land cxcept

(2) bona fide in sclf defence;
(b) a dog found near to or among any cattle;

(c) a pig or goat found in a taro or similar patch of
cultivation;

(d) a wild pig.

This Ordinancc imposcs an abgolutc prohibition on the killing of any
trespassing animal, unless the case comes within onc of the cxceptions
atipulated in the section. COn the face of it this scction scems somcwhat
inconsistent with the provision of Resulation 22 already quoted, but in thls
present case I am not concerned to solvc any problom arising from such
spparent discrepancy. In my opinion the defendant is not protected by the
wovisions of subsection 24(c). The pig was not "found in a taro or similar
mtch of cultivation". When the pig wes found it was rooting about in some
grass ncar the housc; but there is no cvidence which would justify my
#0lding that the grass was a patch of cultivation similar to a tarc patch.

: For these rcasons I conclude that the defendent was not cntitled to
qostroy the sow under the provisions cither of Hegulation 22 or of the
{rdinance quotcd. That being so, the plaintiff is entitled to rccover
Against the defendant a sum cquivalent to the valuc of the damage she has
mffered. This sum must be the difference between the value of the sow
";alive and in farrow, and the valuc of the carcase, which was handed over to




¥
B

the plaintiff within a reasonable time

...3..

ofter the shooting of the animal. I
fix the differcnce in valuc between the sow alive and the sow dead at the sum
of £0. The plaintiff will have judgment for that amount, with costs and
Jisbursements to be fixed by the Registrar.
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