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VAITO ' EIAU v. 'l'UIIWI I I TELESI 

HIGH C0Ul~T. 1955· 3, 1 0, Feb ruary • l'I.i'....l.SACK C. J • 

'.nima.ls - riGht ef l1ostruction of trespassinc i}iC - Sn.moa Native 
]gulations 1938 R. 22 - General Laws Orclina.nce 1931 section 23(21). 
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This Was a claim for tho value ()f' tho rlnintiff's 
~()cn destroyed nhile trospassin::~ ('n the (lefonc1ant' s lu.nd. 
,loaded authority uncler the So.moa No.tive llcGulations 1 )'38 
:mdcr tho Gcnero.l Laws Ordinance 1931 section 23(21). 

piG o.llcr;ecl to have 
The dofemlant 

or altor~~tivoly 

Hold: (1) Thore is no corrlJnon la,'1 right cf (10 struction of 
trospo.s.3in[; anim8.1s. 

(2) A piG found at Inrgo mo.y bo destroyed by the 
Pulenu IU or his n.eent under the j)OHCrS contained 
in :i.lef,Ulo. tion 22 of tho Samoa No.tive ROGUlations 
1 Si 38. 

(3) Tho right of occupiers of land otherYlise to 
clustroy tronpa::!sinG piG::! is limitoc1 to tho strict 
provisions of section 23(21) of tho General LaWS 
Crdino.nce 1931 0 

Judcment for plaintiff. 

Jackson for plaintiff. 
fhillips for dofenclant. 

Cur. adv. vult. 

MlI.llSACK C.J.: This Case raiso: an interestinc point as to the rights 
of the owner or occupi~r of land to destroy anioals found trespassing on the 
lands concerned. 

Plaintiff Vaito I elau Has the ovmer of one sow which normally Vias kept 
in an enclosure insido the pig-funce of the villago of Vaile1c. On tho 20th 
'Jay 1954 this SOVl 'NO.3, in the early hours of the morninc, found rooting up 
grass ncar the house of the dofemb.nt Tuiavi..' i Tolesi who shot and killed tho 
animal. The soY! '.gaS at the tine within 0. fe·,'T days of gi vine birth to 0. li Her 
of piglots, of which 10 '-lOre found in the bOlly of tho SOVl. The body wo.s 
handcd over to the plaintiff within 0. short time of its killing. This claim 
is for the sum of J:30 rCl")rosentinb the vo.luc of the SUd. 

Evidence Was Given by the defenl1ant that a feV! hours before he killed 
tho SOl1 he had complo..inocl to Lefao, tho Fulenu'u, of the trespass of the 
~l and had received permission from him to cestroy it. This evidence, 
howcver, conflicts nith that of tho Thlenu'u himself, 'ilho states that tho 
last time the dofendant cOr.lplained to hiLl about c.l.amace froLl trospassinG pigs 
Was on tho 21 st April 1951+; on vThich ll.[1.to he h[1.(l [;iven permission to clofondant 
to shoot the piG. On this point I accept the evidence of the fhlenu 'u and 
reject that ef the defendant. 

Thore would appear to be a cenoral imprcssien amonG the peOI)le of 
ucstcrn So.moa that nny ar.imal found tre spassing in the l)lantation or nenr the 
nruse of a person other than tho owner mny bo iIT'.nodiately c.l.estroyod by that 
person. Thn. t, hovlcver, is 110t the In,'';'1. 

Under the ()ld common laYl the only romccly which the occupi~r of land 
had nGainst tre spassing r:.nimals Vias tl1[~ l:; known .:1.S ~li~tr.£.sJ_J.anae;.<2. [eallant, 
:;rhoreby the occupier of land v;as entitled t:) seize an(l iBpoum~ th0 anirnn.l o.s 
$ccurity for confensation for tho damaGo sufforoc.l. Tho only riGhts of 
ililstruction of tres~JassinG anima13 arc those covered by logislo.tive enactr.lont. 
J:hcro aro tVlO rclovn.nt eno.ctmcnts in forco' in ·,-;ostcrn Sarno.':!.. Tho ono on 
,Moo both Mr Jackson 2.nJ. Hr I=hillips r()ly is Il.uL;ulation 22 of the Samoa 

;, ilativc lkp.ll::"tion 1 )38 El:',,(~e unc1er the o.uthority of tho Sc..moa .L'..ct 1921. 

" ,;)t§."-¥M~4"'tJ.4 Alt.,£, t , 
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jj,s regulation roads as follows:-

''Tho ovmer of any piC founcl at lAl'eo upon any road or in the 
neiGhbourhood of any dv!oHine-house is liable to [I. fine not 
exce0cling £1, 2.nc1 tho fUlcnu 'u uf the.: villace vJhero any such 
pie is found, or any person authorised by him so to do, ~ 
if h0 ~~s eoou reason to believe that such pig is the 
property of a Samoan, destroy such pie, unless it has been 
previously brou[;ht into proper confinement by the owner. n 
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It is to be noted that the roC;uln.tion contemplates the dostruction by 
:he fulonu 'U, or by his authorised aGent, of any pig .found at lllr.LQ upon any 
:oad or in tho neighbourhoocl of any cll'lcllin{;-house. It refers not to 
:rcspassing pigs generally, but to an inclivhlual pig which has beon found 
1Mcring on the road or ne!'l.r a dvrollinc-houso. It cloes not purport to confer 
pen the FUlenu 'U a blanket authority to t;rant permission to all occupiers of 

'llld to shoot piGS at any time found tru::lpassing on that Inn(l. In my view 
.;JxJ recula tion means: if any l)erson finc1s a pig v/andC'ring on tne road, or 
~spassing on his land in the neichbourhood of his house, he should 
i.:mcdia toly notify the FUlonu 'U who may, if he thinks fit, eithor de stroy the 
?ig forthwith or depute.: somo aCent to do so. That aGent mny of course bo tho 
~omplainant. 

It is contondod for tho defendant th'lt a fulenu 'u to whom a 
ll'cspassing pig has been reported. may say to tho occupier of tho land. lIif that 
)1g como s back aGain you may shoot it"; and thn t this jus tif'iod. tho 
:!.ofcnclant's action in tho present case. Thoro is however no oviclunce that tho 
mimnl complainGc1 of to the FUlonu 'U on tho 21 st L.pril 1954 VIaS this same sow; 
:.nd in my opinion the ro,';ub.tion Joos noL cive tho Fulcnu'u authority, on tho 
~ing of such a complaint, to permit the porson aggriovo~ to shoot aqr pig 
that he may find on his property at any tir.:lo in tho futuro. 

I find thorefore that the shootinG of plaintiff's sow by the defendant 
l:!S not authorisod under the 'provisions o:f Rec;u1a.tion 22. 

Tho othor 100;islative enactment concorninr; the c"lostruction of 
trespassinG animals is contained in section 23( 21) of' the Gcnoral Laws 
~'rdinance 19.31. This reac1s as follows!-

"No occupier of. land sballkill or attompt to kill nny 
animal found trespassing on such land except 

(a) bona fide in self defenco; 

(b) a dog found noar to or af.lOnij any cattle; 

(c) a piC or Goat found in a taro or similar patch of 
cultivation; 

(cl) a wild pig. 

This Ordinanco imposes an absolute prohibition on thG killing of any­
trespassing animal, unle ss the case COr.lC;S -'-/i thin ono of tho oxcoptions 
ltipulatcc1 in the section. Cn tho faco of it this section seems somcmha t 
inconsistent vlith tho provision of nG[;tllation 22 alroac1y quoteJ, but in this 
proscnt case I am not concerned tf) solve arrl probler.1 arisinr; from such . 
3pparont Jiscrepancy. In my opinion tho c1ufonchnt is not protuctecl by tho 
jl'ovisions of subsection 21 (c). Tho piC Vias not "found in a taro or similar 
patch of cultivationlt

• 17ihen the :)ig Wt:;.s found it VIas rootiI18 about in some 
,.ass noar the hou so; uu t tho re is no ev ic1onco wh ich woulcl jus tify my 
holding that the e;rass was a patch of cultivntion similar to a taro patch. 

For theso reasons I concludo that tho defendant YI9.S not onti tlcJ to 
lostroy the sm, undor the provisions oi thC'r of Hogub. tion 22 or of the 
Crdinancc quoter}. That beinG so, the pIH.intii'f is ontitlocl to recovor 
against the clofcnc.lant a sum equivalent to the value of tho dama{je she has 
rufforcd. This sum r.lust be tho cliffcrenco betl'lOOn tho value of thl! soyr 
alive anel in f'arrow, ancl tho va.lue of the ca.rcasc, vlhich VIaS hanJccl over to 
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tho plaintiff within f\. reasonable timo ['..ftor the shooting of the animaL I 
fix the Jifforenco in value betweon the SOW alive aml tho SOVl c1ead {tt the sum 
of £1 O. The plaintiff uill have ju<lr'J'lunt for th:c t amount, vii th costs anu 

disbursements to be fixod by tho Registrar. 

A_mUM,.. g .tJZ&@¥L,r k,;aq; $$@,¥J:,$l1A¥'7 m--;,ttk , ,Uk-MMA, ';; UUCPG,UUZ,pon;e kit ,kM ¢ co $L ,,_p, 


