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HIGH COURT. Apia. 1952. 1 7, 21, July; 7, AU[,,'1lst. M.ARSACK C.J. 

Theft - defendant responsible for cuttinG a re~oving trees from land -
ownership of land in dispute - removal of trees wrongful but taking not 
fraudulent or dishonest - no theft. 

The defendant was chargod with theft of trees from the land of 
another. The cutting and removal of trees was ac1mi tted, but it was shown 
thnt there was a long-standing dispute as to cvmership of the hnd from 
which the trees were taken. 

~: That though the removal of the troes was wrongful, 
it was not proved th.'1.t it amounted to a fraudulent 
or dishonest taking there being an honest belief 
or ~ssortion on the part of the defendant of a 
law:fUl claim to the land; and accordingly he cannot 
be said to have committed theft. 

Information dismissed. 

Defendant, in person. 

Cur. adv. vult. 

1YlARSACK C.J.: The defendant is charged with the theft of thirty trees 
valued at £30, the proper~ of the S.D.A. Mission at Saluafata. The cUttiI~ 
and removal of the trees is a~ittod, and it is also admitted that the 
defendant gave instructions to the taulelo' a who actually did the work. The 
defendant, who is tho pulenu' u of Saluafa ta, Via s acting with the authority 
of the Ali' i and Faipule of the village. 

The defence raised is to the effect that the land in question, from 
which tho trees were re~oved, is not in fact the property of the S.D.A. 
Mission but belongs to the inhabitants of Saluafata. At the request of the 
defendant and of Tagaloa who spoke for the Ali I i and Faipule, I made a 
visit to tho villa.ge in company with the Fa' amasino SnIDoa Maulolo, a Surveyor 
and the prosecutor, inspected l~nds in tho locality of Fusi and Saluafatn, 
and heard submissions from the parties on the spot. 

I find as a fact that there has been a long-stQnding dispute between 
tho Ali' i and Faipulo of Saluafata and tho Mission as to the ownership of the 
land from which the trees were removed. The conveyancing clocUIDents filed in 
tho Land Regist~ Office disclose vnrious purchases by the German D.H. and 
P.G. Company of pieces of lanc1 in tho vicini"bJ of Fusi and Salua.fata, 
JW'chasos which wore confirmed by the Land Corrunission. As a result of tho 
occupation of Western Samoa by New Zealand Forces during the war of 1914-1918 
thElse lands were taken over by New Zealand Reparation Estates. In 1934 an 
nrea of a little over 30 acres was sold by Now Zealand Reparation Es~~tes to 
the S.D.A. Mission, and Court Grant No. 102 in favour of the Mission gave 
thnt institution a title which the Court must uphold. Inspection of the land 
shows that the trees which are in disputo nre from the land included in tho 
Court Granto 

Tho evidence ~s to tho history of the land in dispute before tho issue 
of the Court Grant is confusingo Tho .Ali' i and ]'c'.ipulo state thn.t several 
pieces of Innd n.'lmod in the conveyancing documonts as forming tho basis of 
the b.OOs comprised in tho Court Grant, as for examplo LoL'unD., Matautu and 
Vaitai, arc situated clsGVJhere than in tho thirty acres transferrod to the 
Mission, nnd they wore pointed out to the Court in localities some distance 

'.' from the land describod in tho Grant. Horeovor, evidence was given that the 
; Original vondors of the lands to tbe DoHo nncl PoGo wero not in fact chiefs 

of Saluafata, but of Fuei. From tho situation of the land naY!' held by the 
Mission it apponrs clear the'.. t it was lnncl of SlJ.lunfata in tho first pL'lce, 
am not of Fusi. 

Tho peoplQ of Saluafat('l. hO.ve for mnny yonrs asserted a chim to the 
land in question, and h.'we made usc of portion of it. 
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VThatever may havo boen dono prior to 1934 - and tho evidence as to 
the early history is, as I have said, very c0nfusing - the Court is bound by 
Court Grant No. 102 issued in that yor).r. The Court has no povlOr in theso 
proce~dings to go behind that crQnt. Consequ~ntly I am compelled to find 
that the S.D.A. Hission h[>.s re good titlo to tho lr'.n(~ from a portion of v;hich 
thir~ treos were cut rend removed at the instigation of tho defend[lnt, and 
thn t su ch removal Wf\ G wrongful" 

Before a chargo of theft can bo sustained, howover, it is necossary 
to prove morc than that. Under the definition of theft contained in soction 
156 of tho Samoa Act 1921, the taking must be shown to be fraudulunt or 
dishonest. It is a well-established principle of law that if the taldng 
was the rosult of tho honest assertion of a hwful claim, tho ta.ker is not 
guilty of the crime of theft. Hore I find that tho trees vlere taken bona 
fide undor a claim of right, 1tnd that thereforo the removal was neither 
fraudulent nor dishonest. The prosecution for theft accordingly fails. 

It is perhaps proper for me to point out that now the Court has held 
Court Grant 102 to confer a Gooel title to the lo..nd.s describod in the Grant, 
the dofence of the honest assortion of a claim of right will no longer be 
available to tho people of Saluafata, and any further romoval of troes from 
the land will render tho persons responsible liable to conviction for theft. 

Information d.ismissed. 

• 


