
LAND COMPENSATION re E.A. COXON AND COMPANY LIMITED 
as c ... ___ .. us .U2 ... t;t .. _ ... UN:= sm A Is:: ;:1 [ .! ,x 14 

HIGH COURT. Apia. 1952. 9, 23, 31, July. MARSACK C.J. 

Taking of land by Government - application for compensation - valuation -
what is fair and reasonable. 

When land is taken by Government under statutory authori~, against 
the wishes of the owner, the amount of compensation payable should be 
calculated on a liberal basis within the limits of what is fair and 
reasonablej and having regard to any special value to the Government because 
of the si tua tion of the land. 

loR.C. v. Clay /19147 3 K.l?~ referred to. 

Assessment of compensation must also take into account other land 
held by the claimant which is injuriously affected by the taking of land 
by Government. 

Cowper Essex v. Acton Local Board (1889) 14 A~ Cases 153 and 
Rockingham v. The King 11 92272 ~ C. 31 5 applied. 

Wilson, Attorney-General, for Government. 
Metcalfe, for claimant. 

Cur. adv. vult. 

MARSACK C.J. : 

1. This is an application to assess compensation in respect of certain 
lands taken by the Government of Western Samoa under statutory powers which 
are set out in detail in the application filed. 

2. There are four pieces of land involved in the proceedings shown as 
A, B, C, and D respectively on the survey plan furnished to the Court. B 
represents a small area lying botween tho road and the sea-front, and as 
to this thoro is no contest. Tho applicant is content to accept tho amount 
offered by the Government. C and D comprise a strip, of a total area of 3.4 
perches, lying to the north of A and of other L'1.nds the proper~ of the 
claimnnt, ru1d roquired for purposes of a public road. Since the passing of 
the Building Alignment Ordinn.nce 1932 no building has been permitted on the 
strip in que stion, and when the wholo propor~ was acquired by tho claimant 
this restriction had been in force for some years. 

3. Practically the whole of the evidence was directed to the piece 
marked A on the plan. This is an irregularly shapod section of 21.69 perches, 

. with a 44 feet frontage to Beach road, and a depth of 92 feet on the eastern 
boundary and 177 feet on the V'lOstern boundary. When the lands involvod in 
the application were purchased by Mr von Reiche in 1946 they included also 
a strip ten feet wide running along the eastern boundary of section A, 
containing 3.49 porches. At the request of the claimant the Government 

i excepted this strip from the lands taken over, and it has been added to the 
J section purchnsed by the claimant from Pater Fabricius in 1949. 

~ The valuation of sections B, C, and D involves little difficulty, 
and I now proceed to consider tho real question in dispute, name~ the 

.voluation of section A. 

5. A considerable body of evidence was put before tho Court, including 
that of five valuers, one for the Government and four for the claimant. 
Their valuations are as follows: 

J.B.J. Radford 
R.G. Bruce 
K. Meyer 
A. Schaafhausen 
E.F. Paul 

£1 ,350 (for Government) 

£3,
8001 £3,300 

£3,300 (f'or Claimant) 
£3,543 

,'There is so great a discrepancy bc:tween Mr Radford's valuation and that of 
the valuers for tho claimant that it becomes necessary to examine in some 
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detail tho grounds upon llhich the oplnlons of those gontlemen are based. 
The normal procedure is to consider other sales of similar properties in the 
open markot, and all tho vlitnesses professed to have adopted this standard in 

. for1Il:i.n8 ~eir own opinion. 

6. I was re:rerred to a IJl.1IIlber o£ tra.naa.r.~ UJ. land with a- ~t.a,ge to 
lloach Road, and the se I list below:-

(1) Salo :rrom Mrs Sasse to the Government of a corner 
block, with a tVTO-storied building thereon; area 1 road 
approximately, frontage to Beach Road 75 feat, price paid 
£1 2, 500 • ( 1 951 ). 

(2) Sale to Emil Fabricius of a property with buildings, 
frontage to Beach Road 115 feet, price paid £5,000 • 

. (3) Sale to Bartley Ltd., of a property with buildings, 
frontage Beach Road 40 foet, depth 198 feot, price paid 
£3,000. 

(4) Sale Poter Fabricius to claimant of a business, land 
and buildings; frontage to Beach Road 60.9 feet, area of 
land 1 rood 14 perche.s, price for land and buildings 
£5,500, {1949). 

(5) Leaae from Government to Gold Star Transport Company, 
valuation of land by arbitrators £20 per :root frontage to 
Beach Road, depth 210 feet. (1950). 

(6) Sale by Gillon Estate to von Reiche of section A 
plus a ton-feet strip, with a bUilding, for ~ ,125 
(1946). 

It is necessary to consider each of the se transactions carefulJ,y to ascertain 
if they support the reasoning of the witnesses. 

7. (1) Sale Sasse to Government· 

All the valuers for the claimant relied strongly on this sale 
as ostablishing a standard of value for Beach Road property ver,y much higher 
than had previously obtained. Mr Bruce's report consists largely of a 
comparison of Sasso's property with the claimant's, and he bases his 
valuation on the price paid for Sasse· s. Mr Moyer says "the fact is that the 
Govurnment itself established the market value for freehold land in purchasing 
Mrs Sasse's property for £12,500. I presume that this purchase was based 
on a sound and reasonable valuation by tho Government's valuer and his 
f~c can bo accepted as a norm for present values under similar 

. circumstances. II Mr SchaafhausclD says "my valuation is based On the former 
property of Mrs Sasse which has been sold for ~ 2,500 to the Government". 
Nr Paul says ''To arrive at today's market value fur land in this area, I 
have taken into account the price of £12,500 paid by the Samoan Government 
for Mrs L. Sasse's property." It is intBresting to nato, however, that 
Kr Paul in evidence said that in his opinion the price paid by tho Government 

. 'for Sasse's property was unreasonable and excessivo; none the less, he 
bases his valuation of claimant's land upon it. 

8. I formed the impression from the witnesses that they considered 
the Government had, in fact, paid an excessively high price for Mrs Sasse' 8 

property; and, having set its own stn.ndard, should also pay on the same 
high scale for the property taken from the claimant. 

'9. At the time of the negotiations vii th the Government Mrs Sasse 
11'!18 opera tirig the busine ss of a general store on her property, and was using 
.the upper storey for residential purposes. Tho assots of which she waS 
disposing thus consisted of a freehold soction vii th a frontage to two 

.... streets, a large building, and the goodwill of her business. Unfortunately 
I was not informed of how tho purchase price was divided among these various 
assets. According to the evidence she vms cnti tled to· some payment by way 
. or goodwill; the sum of £2,000 was suggested by Mr Y!ilson, but not proved. 
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It is pertinent to note thl'. t the clnim~.nt pl'.id £4.,000 for the goodYlill of 0. 

similar, though no doubt considerably more extensive, business to Peter 
Fabricius. In their valu~tions tho claimant's valuers ml'.dc no allowance 
for goodHillj they fixed a figure of l'h,OOO - £h,500 i'or the building, 
Pro 0. ttribu tod tho whole of the balance to the land "lone. 

10. It seems to me cloo.r thtt t Mrs So.s:Jo, 'i.'ho certainly could have 
obtained a considerable payment for goodwill if she had sold to another 
trndor - :'.nd there in cvidl)nco th:1t othl~r tradurc werel rropn.rod to ncgotin.tc 
with har - Ylould no\; ho.ve agreed to solI to tho Government ::tt a price which 
climinatc.:d her goodiTill nl together. If, in fact, pnrt of the purchase price 
was a. ttr ibuto.b Ie to the goodlNill of the bunincss, then tho vo.lue of the bnd 
must be correspondingly reduced beloH the figure 'ilhich tho four vQluers hn.ve 
SGttled upon. The; ,'\mount of such reduction cannot be assessed \Ti th 
certainty on the .Jvidencc producedo 

11. No accurate valuation of tho buildings Has attempted. Most of 
the witnesses bo.sed their figures on the amount po.id for a different 
building nl together, that in nhich the Union Steamship Comparrr formerly rod 
its offices. Again Mr Wilson suggested but did not prove, a figure of 
.05,0000 If in fact tho buildings Here worth more thun J1J-,500, the valuation 
of the h~nd alone must be reducod still further. 

12. One additional factor must be taken into consideration. The 
Government Has rathor more than the fI"lilling buyer" reforred to in the C[l.SGS 

quoted to me. Sasso's proport-'j represented c.n island in the middle of 
Government b.nds, and the purchase of the section in que stion rmuld give the 
Government a consolidated block of morc value than the same area divided 
runong several localities. This has ahn"?.ys boen recognised as a reason for 
paying more thun the current ITIn,rkct price for a particular piece of land. 

13. In the rusult I conclude th.'1t. tho Sasse tr.'1nsaction, stnnding by 
itself, doo s not establish a market vnlue for lnnds in tho vicinity at a 
figure approximating the.t relied on by the valuers for the claimant. 

14. (21., Sale to Emil Fabricius: 

This proporty is much nenrer the centre of tho tmm tho.n that of 
tho cbimant, and the price for the land and buildings norks out at £49 per 
foot. No ovidence VlaS Given o.s to tho value of the buildings; but whatever 
o.llowance is made undor thut hen.d, it is clear that the price pnid for the 
hn:l itself must be loss tlnn Inlf the.t fixed by tho four valuers. for scction 
A per foot of frontc.ge 0 

·15. (3) Salo to R'U'tlSY., Limited: 

This section h~s a frontnge of J+O foct to Beach Road a depth of 
nearly 200 fout, and a frontage of 40 feot to Convent Stroet; and the nhole 
of the VlCstern boundary lies along a public road. It is situated in the 
Mnrt of the business area, and there is on it the building of a store and 
that of a copra shed. It was recently purchased for £3,000. Adopting 
JAr ScmafIk'tu3en' s al10ca tion of vo.luo as botwoen front and rear hnl ve s of 
the ].'l.nd, VIC h.'we £2,000 ns the price paid for a section '"lith a 40 feet 
frontnge to Bench Rond tend n depth of 100 foet, H:Lth a substnntial building 
thereon. Th".t w('uld. Give the figure of £50 a foot frontage; if as Iowan 
amount as £'1 ,000 '\Iere allowed as the vnlue of the building attributable to 
toot section, tho price of the Inncl nlo11e is reducod to £25 per foot frontn.go. 
This figure cannot be fixed d.ofini tely, beca.use I vms not informed WIk'\t the 
building HQS considered to b.o worth o.nd. because the fact that this was a sale 
from lussor to lesseo no d.oubt reduced tho price tho vendor vms willing to 
Ilcccpt. At tho S11.r:1e time it ma.kos th() figuro s quoted for the chimn.nt's 
section oxtr['.vagnntly high in comF,ris0no 

16. W Snlo F[t1?!..:i£..~.i0 claiman~: 

This transaction should bo helpful to the Court, in that it was 
Ii sa.le in the open market fWd. the claiI:l2.nt ilaS the purchaser; moreover, the 
land adjoins th.~t in dispute. Claimnnt bought thu busin0ss of Fabricius as 

.'. a going concern for .810,000, nnd the ngreement betnean then allocntes ·.t:::5,500 
of this to thu lund ['.nd buildings. Tho only evidonco given as to thu value 
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of the bu ilding s 'ira s t 112. t they rtrc insure d for ,£6,000. If they are worth 
£b ,000, then tho lo.,nd V{::l.S bought for Ie ss thftn nothing. If the hnd is north 
tho J'J75 por foot which cbimant IS v .... luors chim for the adjoining section, 
then the buildings Ilhich are insuroJ for £6,000 aro in reality \lorth.only 
£1 ,425. Even ulloYling for approci.:~tion in vnluos since 1949, tho rosult is 
a reduction nd absurdum. 

This is tho only transaction ':Ihich is not complicated by the 
addition of buildings to the land, and is sufficiently recent - the 
valuation rTaS made in October 1950 - to be of Groat ::l.ssistance in :)'8scssing 
present values. The lrtncl involved is in 0. loco.li ty of certainly no less 
value than thn. t of the chirannt, is rectangubr in shape, nnd has rt depth 
of 21 0 feet. lifhen this lease Vias due for ronovlal from April 1950, 
Mr E.F. Paul - one of the vr ... luers c[1.11cd for tho cl .... ir.l::>.nt - stated that the 
Goverl1J11ent vrtlurttion of £22 per foot was too high, rmrl he required tho new 
renta.l fixed by rtrbitrc,tion. The Compnny's nrbitrator Vl::l.S Mr K. Meyer, also 
one of the valuors cn-llnd by tho clo.imr:>.nt. The v[1.1uo of the l..1.nd \7aS fixed 
by the ::l.rbitrators, Mr !-feyor concurring, at ,S20 per foot frontage. The date 
of the award \"las the 16th October 1950. In :tIl tho circumstances it would 
be difficult to assert trot thin v2.1untion vms substantinlly in.'1.ccurate. In 
fnct, both Mr Pnul and Mr Heyer confirmed, in cviuence before mo, that the 
valuation was sound, and correctly determinerl tho v.:1.1ue of tho hncl at tho 
date of tho arbitrators' mv[\!'d. 

18. They contend, hOVlovor, that the value today of the sarno l..1.nd is 
£100 per foot frontage, just five tiruus YThat it mw loss than two yeo;rs ngo. 
The only reason they put forward for this extraordirnry appreciation in 
value is thrtt the Government lms established a totally neVi standnrd of market 
prices by the purchnse from Mrs Sns:3e, I have nlready givon my ronsons for 
rejocting that contunticn. In nl\Y ovont I shoulrl roquire vory cogent 
ovidonce before holding that without any economic uphec.val values of In.nd had 
bocome multiplied by five in loss than two years. Thnt thoro has been some· 
increase is admitted; and that is Jue, at least in part, to the fall in tho 
value of money expressed in terms of. goods, 

19. (6) Sale by Gillon Estate to von..Jlcich2.: 

In 1946 Mr von Reiche purcmsed the Innd in question, plus the 
ten-feet strip to \/hich I have already referred, for the sum of £1 ,125. There 
is no suggestion· that this H::'..S nn inordinatoly goocl bargain; and it· is in 
fact consistent ni th the price, £1 ,000, pnicl by Gillon three years, 
previously. Thoro W!lS at tha t time n 'ilOoden building on tho land. A 
demolition ordor had boen issued in respect of tho builuing, "Thich thus 
cnnnot bo takon as h':'..ving any great vnluo; but tho tiraber of nhich it Hns 
composed hD .. rl some value \lhich Mr Rarlforll 0 stimn ted nt £350, n.nd 
UrYf.F. Meredith offcrou £500 for it in 1950. If the Court is entitled to 

, assume that the building was in fnet ,lorth not less than £300, then the 
consideration paid 1'c'r the land nlone Hould be ,£825; o..nd this "lOuld 
represent a sum in tho region of J.:675 for that portion of the bncl which 
hns been taken over by the G:wernr:lOnt. 

20. La ter tho land WetS transferreu. from Mr von Reiche to tho 
cln.imant Company 0.. t tho figur~ of £2,500, bu t thi s wa s no t n salo in the 
open market ane".. vlna in ft~et little more thnn 0.. book ontry. 

21. In June 1950 Hr Vi. F. HcrGdi th ~lI'otc to Mr von Reiche that he VTas 
prepared to purchaso the bnd for ,£2,500, but no transfer resulted. This 
offer is a matter for consic1er['..tion by the Court, but docs not of itself 
provo a great deal. 

22. Rcvievl'ing to the bl~ st of Fly ability c.ll tho transactions quoted 
Above, I conclude that I cc.nnot accopt tho vc.luations put forrm..rd on belmlf 
of the cln.ir,1[l.nt. They are ndrni ttocUy basotl on one isolrtted snle and 
purchaso , that of the Sasse property, anrl o..re quite inconsistont with the 
others of which evidence \IDS given nnrl "'Thich I h£l.vQ sUL1IDetrisod in this 
judgment. Moreover, in my view the vnluers hnvo incorroctly analysed the 
Snsse trc.l1snction itself. 
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23. The claiLl~nt in anti tIed to .'). substantially groater ru;lount than 
tlk'1.t Mr von Reiche pnid for the property in 1946, as it is common ground 
that price s of freehold lc..nd in th",t locality h.'we a:rpreciated considerably 
over the last fe'll yerrs. Moreover, YlhJn lrmQ is tnken by tho Government 
under statutory authority, against tho i!ishes of the ermer, the nmount of 
compensa tion payable shoulc.:' not be calcub, ted on the lOHost justifiable 
basis. He shoull receive liberal trentm.::nt, ylithin tho limits of \'Jhat is 
fnir anc.1 rcrt30no.blo. 

21... This land may nlso be snid 'co have a spacial value to tho 
Government because of its situation, n.ujoining ns it flocs the large central 
block of Government offices. This factor shoulll be given .wight in 
assessing ,ccmpensntion: Inlnnd Rcv..Q..nue Commj.ssioners v. Clay /19147 3 K. B. 
466. The. Government has admittedly acceptccl this principle in the Sasse 
transaction. I think the cln,imant would be treatcc: fairly if I allowed an 
additional 10% on this ground. 

25. Mr t1otc[>.lfe contonded thn t the claimant vms anti tlecl to n sum 
over and nbove tho ron.l vn.lue of tho land tdcen, by v/t'.y of componsa tion for 
what is termed "sovernnco;'. That term is used normr..lly in Cases where land 
11-'1.S been cut in two pieces, as for exo..Bple, by running a railway lino through 
it. I think the prinCiple to be npplied here is that L'lid clm-m in Cowper 
Essex v. Acton Local ]2Qr.sLWJ32J 1?± AEr? C[>.so~, [>.nd ;F.ockingham v. 
The King /19227 2 Ao C315, i'/hich may bo shortly stater;. thus; if other 
land held by the claimc.nt is injuriously affected by the t[>.king of l[>.nd by 
the CrO'.m, then this factor must be t[>.ken into account in the assessment of 
compensation. When the present claimant bought the acljoining l[>.nd from 
Fabricius he consolidatec his holclin5 into nn are[>. rough~ rectnngular in 
shape. Now th.".t the Gcverl1r:Jont h'1s taken section A he is left VIi th an 
awlcrvnrclly sh[>.pec1 area, tho st'.lonble vc.lue of ljihich r:l[>'y well be le ssened on 
this account. I think tho clt'.imc.nt is entitled to Gxtra compensation on this 
ground, and I fix the r:mount [>. t ,£1 50. 

26. Upon full consideration of 0..11 the evidence t'.nd the submissions 
of counsel I conclude th".t tho figure given by Hr Il".dfcrd, £1,350, represents 
n1th SUbstantial accuracy the basic valu~tion of section A. Applying the 
prinCiple S Vlhich I he" ve stated honover, I think thE'. t this SULl should be 
incrensecl by 10% and by an amount of ,Cl 50. 

27. I now assess the compensation F'.YO-ble to claimo.nt at the sum of 
') £\ , iU5 m[>.do up as under: 

For se c tion A. 0 ;) " " •• 0 ••• .., ., ••••• " •••••••••••••• 0 '" • (I 0 •• 0 J,)1 ,350 
n,clcl 1 Of~ (para" .24). "' •••• OJ 0 •••••••• i). 0 ••• 00. • • •• ••• 135 
80(1<1 ,..c1 50 (par no 25) •• D ••••••• ., • 0 ••••• 0 •• 0 • 0 • 0 • • • • • 1 50 

For sc ction B •• 10 0 " •• 0 (I " ..... 0 0 •••• " 0 0 •••••• 0 0 lOt • " • 0 • • • • • • 30 
For sections C nncl D ••••• 0 ••• " •••• Q ••• 0 0 ••• 0 0 0 • :I 0 0 •• II • J·O :T •• 

£1 ,705 

28. This sum will carry interest f~t the rate of ~~ from 31 st ~;b.rch 
1952 to the da to of payment. 

29. As i~hn ,,"~"r+ "'''''',...(1(">,' .; ~ iY1 OXC()R~ ro·r:> ~~he 

Government, the ch~ir:lnnt is entitled to some costs. 
£35 in respect of counsel's foes nnd expensos. 

sum offered by the 
I allow the sum of 
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