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REPUBLIC OF VANUATU. .

“Apsenty ' 41/08/95. . . .
‘Commencement: 18/097/95

SRR :bméﬁb"énd)qmr{/iér-fwo.' 14 OF 1995
Bemg __ah:uA_ct to .;")rovi'de' for the poWe'r'é_'and""-brot;edu_res-'ah'd—fimrhunities' of the
‘Ombudsman in"addition to those provided for in"the Constitution and for other
- matters relating to the Ombudsman .and his delegates, -and for the purposes of
giving effect to the principles of Chapter 10 '(Leaders_h_ip Code) of the Constitution. .

BE IT ENACTEDby the President and Pariieime_nt as follows:.

PART 1 - INTRODUCTION

1. . DEFINITIONS.
N L

-

| | ':.In this Act, unless the context otherwise requires -

‘ -"_‘éppropriate Authority” means in the case of an offence against the Public Service

" Actor regulations, the Departmental Head. In the case of an offence against the

Penal Code or any law prohibiting acts or omissions or constituting criminal
- offences, the Commissioner of Police, or the Public Prosecutor;

“conduct” éxcépt in relation to enquiries conducted by the Ombudsman into the

conduct of leaders under Chapter 10 (Leadership Code) of the Constitution,
- Includes - . ‘

(a)lalina(;‘tjon__gr_ inaction relating to a mat'te_r___bf administration; and
(b)w_‘any alleged action or inaction relating to a matter of administration;

. “Deputy Leader of the Opposition” means the member of Parliament (if any)
recognized by the Parliament as being the second spokesman on behalf of those

.members of the Parliament who are not generally committed to- support the

Government in the Parliament; : - S .

-

* ““Governmental Body” means - 4
(a) the Government; or
~(b) a Loc?l Gove_rhrﬁent Council:.or T




the Parlrament as. belng the prlncrpal spokesman on behalf of those members of the
‘,Partrament who are . not generally commrtted o support the Government in the
Parllament'_ ' . EER S S

: ""'Locat .Government Body" means those bodles establlshed by the Decentrahzatton
| and Local Government Regions Act No. 1 of 1994; . :

| ‘_‘ '_“Mlnlsterlal Department means a Mrnrstry of the government or a depariment within
a Mrnrstry, R ——

: "rniecond'uc‘t in office” means any conduct on the part of a leader, which is a breach
of the principles of Leadershrp as enunciated under Articles 66 (1) and (2) of the
Constrtutron .

| “Mumelpat Body me_,an.‘s' those bo'dies'.e-stablished_by the Municipalities Act [CAP
. 126] - ' - R

L“Ombudsman ‘means the Ombudsman establlshed by Artrcle 61, Part I of the
: Constltutron

."-'“Opposmon Member" means a member of Parliament (if any) recognrzed by the
Parliamerit as not being generally committed to supportmg the Goverment in the
Parhament P -

| "‘Pre3|dent" means the PreS|dent of the Republlc of Vanuatu

“public Authonty" means any body, authority  or mstrumentahty (corporate or

| - unincorporate) set up.by Statute or administrative act for public or official purposes,

other than a Ministerial Department orin whtch the government has an interest,

publlc Servant" means any person holdlng or actrng |n any offlce in. the Publrc
Serwce,- _ : :

““public Servrce” means the servrce of the Republrc in any capacrty bther than as a
]udge or member of the armed forces, pohce or teachmg servlces

_ report of the Ombudsman" or "Ombudsmans report means any written statement
... .. prepared by the Ombudsman after due ‘enquiry into a justified complaint over whrch'-
""_he has junsdrctron and mcludes annexures or exhrbrts referred to therein; :




'-f(c)',Parli_amer],t'; and :__.;"_j (A “ -

T R SO ST LTIy i
2.0
ne RN i

Use of the masculine. gender

DU

“State Services” include - -

" (b) the Polio:e.'.l',-";r'é.e_:'i'n'c:iﬁdi'ﬁg the Vanuatu Mobile Force and Prison Services:

-

~{(d) any other service exercising state functions,

Py

T this Act is bnly a matter of drafting convention. Al
reference to the male includes’ the female; “he” “his" and "himf’__are interChangabl_e

with "she” "hers” and *her”,: il

3. APPLICATION OF LAWS

(1) _Subject to Article 63 (4) of the Constitution, the provisions of the Act shall not in
- -_any way limit or affect the provisions of any other law under which any remedy
.+ .orright of appeal is provided for any person, or any procedures provided for
the enquiry into or investigation of any matter.

. (2) The powers conferred on the Ombudsman may be exercised notwithstanding

- any provision of any law to the effect that any administrative action is final or
~ may not be appealed against.

4. ADDITIONAL POWERS OF THE OMBUDSMAN

“The Ombudsman shall have all powers to perform his functions and carry out his

duties described in this Act in addition to the functions and duties vested in him by .

::“___ the Constitution— - -

- PART Il - QUALIFICATIONS AND CONDITIONS OF
- " “EMPLOYMENT, ETC.

. 'QUALIFICATIONS FOR APPOINTMENT

- for 5 years, by the President after consultation with the Prime. Minister, the
Speaker ‘of Parliament,_the -leaders of the political parties ‘represented in
_Parliament, the chairrman of the National Council of Chiefs, the chairmen of the
Local  Government Councils, ahd the chairmen of the ‘Public Service

- Commission and the Judicial Service Commission.- -~ = - o

The”Onib'uci-srhah_'i_s appbihted pursuant to the provisions of the-Cbnsiitutioh,' :




drsqu'allfred for appomtment asIOr_nbudsman if he is @ member of
ament he_Natlonal Council 'of Chiefs or a-Local Govermment Council, if
| ublic office, or if he ¢ os aposrtron of responsrbrlrty'

he Ombudsman must be a person of hrgh integrity wrth a unrversrty degr&e or -
ar ‘educational Hevel and  suitable. .experience in the public' or private
sector olltlcally independent, capable of - discharging-his constitutional duties
-without.fear or. favour, mdependent of mrnd and of hlgh standmg in the eyes of
: ;_the commumly S :

-

ff_e couorrrons OF EMPLOYMENT

; The salary and olher condmgns of emp!oyment of the Ombudsman shali be as
... determingd by the President, acting on, and in accordance with ‘the ‘advice of the
- Council _of Ministers given after receiving & report from the Public Setvice
Commission, but i in any event shall not be less than or inferior to the salary and
~othér condltlons of employment of a Supreme Court Judge without taking into
:_]acoount any condmons of employment personal to any Supreme Court Judge.

"f

7 OMBUDSMAN ELIGIBLE FOR REAPPOINTMENT

An Ombudsman is elrglble for reappomtment after the exprratlon of his term of
rrappomtment .

8 SPECIAL CONDITIONS OF EMPLOYMENT OF OMBUDSMAN
__[-'(

1) An Ombudsman shal! hot, during the term of his apporntment -

(a) engage in pohtlcs other than by way of votmg in an electron or

(b) SUb]eCI fo subsectlon (2) hold any other office or engage in a business
-7 trade or grofession; or - T -

(c) except on leave granted by the President, or because of illness, absent
himself from duty for more than 14 consecutive days or more than 28 days
in any penod of 12 months or

(d) acquire by way of grft or otherwise, or hold in any other manner any
interest in any state property or solicit, accept or receive -any other benefrt
in addltlon to his terms and condrtrons of employment.

(2) Nothing in subsection (1) (b) prevents the Ombudsman from holdmg offrce in a
professional__association not conducted for profrt m relatlon to Wthh his
quahfrcalrons are relevant =




‘ (2) A person shall cease to be Ombudsman nf curcumstances arise tt)at if he were
L not the Ombudsman would dlsquallfy h|m for appomtment as such

: “(3')'_' The appomtment of the Ombudsman may be termmated by the Pres:dent after
+ consultation with the partles identmed in Article 61 {1 ) of the Constitution in the
event of ; - L ‘ - =

I (a) The Ombudsmen being adjodica'ted bankropt" or -

,(b) The Ombudsman bemg convicted and sentenced on a criminal charge
: _'(not belng a road traffic offence) or -- s

._f_,,..(c)-'The OmBudsman becomlng permanently mcapacnated by acmdent or ill

— health from performing his ‘duties ({in the event of disagreement, such
incapacity to be certified by two medical practitioners, one nominated by
the President and one nomlnated by the Ombudsman or his personal
representative) or _

. {d} A finding of gross misconduct against the Ombudsman such as to make it

' - inappropriate for him to continue to carry out the duties of his office. Such

finding to be made by not less than three members of a tribunal appointed

by-the President and consisting of the Chief Justice (or a judge of the

Supreme Court appointed by him), the Attorney General, a hominee of the

"Prime Minister and a nominee of the Leader of the Opposition. The

Ombudsman shall be given a fair opportunity to make representations to

“such tribunal about all allegations against him (the detail of which shall

have previotisly been supplied to him |n writing) and to be legally
represented (if he so desires):

”"Provuded that the Ombudsman shall be offered a reasonable opportunity to answer
any allegations made against h1m before the President makes a decision
termlnatmg the appointment.

~ 10, neﬂnEMENT

A person who has at'tazned the age of 65 years shall not be appointed 'or re-
appointed as an Ombudsman-and a person shall not be appointed or re-appointed
for a period that extends beyond .the, date on WhICh he will attain the age of 65
years, ,

"~

[P V.1

.

Acnnc OMBUDSMAN WMWq“;E;;_“f .

(1) lf the offlce of the Ombudsman is vacant or if a person holding the Office of
‘Ombudsman is for any reason unable to perform the functions of his office, a:
person su:tably quahfled may be appomted to be an’acting Ombudsman in




-.‘:1'.faccordance with- the procedures prescrrbed under Artlcle 61 (1) of the
. ;Constrtutron . : : : ‘

‘ ,?."'?Any person appornted under the prowsrons ‘of subsectlon (1) to act as an
. Ombudsman-shall, unless he earlier resigns his acting office or for any. other
" reason-is-unable to perform the functions of his office, continue to so act until

.. the.end of the period for which he was appomted or, if he was not appornted for

a. specrfred perrod until his ‘appointment is revoked by those persons who

-_'appomted hrm or untr! the Ombudsman returns to offrce

L.

312 DECLARAnoN OF OFHCE

_Decla,ratlo_n of Office before the President or a person appointed by the President.

~ PART Ill - FUNCTIONS OF THE OMBUDSMAN

,' \\."

13~ GENERAL | |
fﬁ;The Ombudsman shall exercise the functrons appertarnmg to-his-office as provided
| 'by the Constttutron and by the provisions of. thrs Act.

| 14. FUNCTIONS OF. THE OMBUDSMAN

"(1) For the purposes of Artrcte 62 (1) of the Constrtutron in addmon to the functions
~ofthe Ombudsman specrtred therem the Ombudsman may also -

. (a ) enqurre into, either on comptalnt of a person or body referred to in Article
62 (1) (a) and (b) of the Constitution or on his own initiative, any conduct
on the part of -

‘(f)/ any State Servrce ora member of any State Service; or

. (Il) any Govemmental Body; or an offrcer or employee of a Governmental
T Body, or . |

- (iii) any other body -

(A) that is whotly or marnly supported out of public moneys of Vanuatu
or

Mrnrster or an officer or employee of any such bodyp and .

_"‘.(rv) the Leader and Deputy Leader of the Opposrtron or ;-'f

Before entenng upon the dutres of hts oftrce the Ombudsman shall make the

(B) atl of, or the majority of, the members of the controllmg authorrty of
which are appointed by the President, the Council of Ministers or a.

e : (v) any body or service set up by. statute, that the Presrdent act g on and'
T e ~in accordance with, the advice of the Councrl of Mrnrsters eqlgr‘e_.s_b_y )




© ——

o notlce rn the gazette to be a service or body tor the purpose of this
"'-._:5 - sectlon, : : ;

(b) enqurre |nto any defects in. any Iaw or admrmstratrve pract!ce appeanng
'm_any matte bemg enqurred mto and i .

(c) enquire Into erther on complalnt of a person or body referred to under
-Article 62 (1) (a) and (b) of the Constitution or on his own rnltratrve any -
case of an atteged or suspected drscrlmlnatory pract|ce and '

(d) enqurre mto elther on complamt of any person or body referred to under
- Article 62 (1) (a) and (b) of the Constitution, or on’his ‘own initiative, any
" case of alleged or suspected breach of Chapter 10 (Leadershlp Code) of
the Constrtutlon by a Ieader ' , _ '

| (2) For the purposes of paragraph (d) of subsectlon (1) in addrtlon to those
persons referred to as Ieaders under Artrcle 67 of the Constitution, leaders
_shall lncluda/- ' . :
x :'/'(a) .the Chalrman and members of the Councrl of Chlefs and

{b) the Chalrman and members of Local Government Councrls and

(c) the Mayors and members of Municipa! Councils; and
(d) atl Conshtutronat Office holders and
(e) all Polltrcal Secretarres of Ministerial Departments and
T (t) | all Heads or members of boards of statutory authorities; and
t . {9 all Heads of Departments; and
“ .f:V'”(h)“.Chairmen_, Managing Directors, Directors appointed by the President,
~ .. 7T < Gouncil of Ministers, Prime Minister, Deputy Prime Minister or a Minister,

and General Managers of corporatrons in which the government has an -
equity hotdmg, and \

(i) any other person hotdrng public office that the President declares on the

' “advice. of the Ombudsman after consultation with the Prime Minister and
- Leader of Opposition to be a leader for the purposes of this Act, such
declaratlon to be pubtrshed in the Gazette

(3) For the purposes of Article 63 {2) of the Constitution and of the above
: “subsections the Ombudsman may, after due enquiry, addltronalty conclude that
conduct was - '
(a) oppresswe or rmproperly drscrrmlnatory, whether or not it is in accordance
wrth law or practrce or v ---—_-——7;"
(b) based whotty or partty on |mproper motrves rrrelevant grounds or
wrelevant consrderatrons or- :

:




: (c) contrary to natural 1ustlce or ,-;-_”_f_;

: (d) conduct for whlch reasons shoutd be glven but were not.

3(4) For the purposes of enforcrng the pnnctples of Artlcle 66 (Leadershlp Code) of
- the Constltut:on the foltowmg provrsrons shatl apply - | |

- ( ) the Ombudsman may enqmre lntc the conduct of a Ieader other than the
' Presrdent or any person holdmg judicial offrce, and

(b) the Presrdent may eanlre into the conduct- of the Ombudsman \and any
person holdlng judrcrat offlce and for that purpose shall - :

(l) have all of the powers grven to the Ombudsman pursuant to thIS Act in-
'. - respect of such an enquuy, and

. , (i) be entitled to delegate such enqurry to the Ombudsman or any judicial
- or Iegal offlcer ‘ :

The Ombudsman or the Prestdent as the case may be, may conclude after due
enquiry and on reasonable evidence, that the Leader who.is the subject of the
~ inquiry is quilty of misconduct in offlce or has failed to carry out, or has in any
~ way breached, the duties and responsibilities of off:ce imposed on hlm under
Article 66 (1) and (2) of the Constitution.

o

15. DELEGATION

(1) The Ombudsman may from time to time either generally or particularly
~ delegate, by instrument in writing under his hand, to any officer of the Office of .
* the.Ombudsman, any of his powers and functions (other than this power or
TR - fuhiction or any power or function prescribed by regulations under section 49 to
be ‘non-delegable) so that the delegated powers and functions may be
exercised and performed by the delegate in relation to the matters or class of

, matters specified in the instrument of delegatton

(_) Subject to any general or specrat drrectrons given by the Ombudsman, the

~. - officer to whom any powers or functions are delegated may exercise those

. powers or functions in the same manner and with the same effect as if they had
been conferred on him dlrectly by this Act and not by delegation.

(3) Every person purportmg to act in accordance with & delegation under this
o ‘section shall, in the absence of proof to the contrary, be presumed to be actmg
Feoo o Nin accordance wnth the terms of the delegatlon : |

prevent the ‘exercise of any power or functlon by the Ombudsman

(5) Any delegatlon shall untlt lt is revoked contlnue in force notu}!thstand:ng the
fact that another Ombudsman may be appomted in the meantrme




-.(6); Any mvestlgatlon or enqurry whlch the Ombudsman tS empowered to conduct
.-+ under'this'Act may be conducted by the Ombudsman actlng |n his own.right or
by one of hls offlcers N P L

’(7) (a) The Ombudsman may, where he is hlmsetf unabte for-any reason to
'enquire into any matter, ovet which. he has- jurisdiction, appoint one or

- more Constitutional office holders or, with.the approvat of the President,
~independent persons. of high: integrity and standing in the communlty, to
carry out the enqurry and to report to him on the results of the enquiry.

- (b). All persons appomted under paragraph (a) of this subsectlon have, for the
~-purposes of carrying -out -any: enquiry - in respect of which they are
- appointed, all the powers of the Ombudsman necessary to enable them to
-2 - €arry outthe enquiry, including the powers refetred to in section 17 and
- are subject to all restnctlons Lmrtatrons and duttes of secrecy affecting the
: Ombudsman

PART IV - -COMPLAtNTS AND PROCEEDINGS

16 PROCEDURES OF THE OMBUDSMAN

(1) Forthe purposes of Article 62 (1) of the Constitution 'the Ombudsman may
enquire into the conduct of any person or body or leader to which the
Constltutlon or thrs Act applies unless:

(a) the cernplamt relates to a matter outS|de hls jurisdiction; or

- -;_»”-‘—_._i_‘-(b) -the comptaint is frivolous, vexatro'us or m_anl_testly without foundation; or

(c) the complainant has availabte to him another remedy or channel of
complaint that he could reasonably be expected to use; or

"_(d) the comptatna'nt’s interest is insufficiently related to the subject matter' or

o (©) -]the complalnt has been too long delayed to ]UStlfy present examination of
e its merlt or -

——

(R the comptamant has not a suttlment lnterest in the subject of the complaint;
_or o

t;\ (g) other complaints are more worthy of attention' or

(h) hrs resources are msufhcrent for adequate enqurry

(2) The Ombudsmans dechmng fo enqulre into a complaint shalt not affect hrs _
power to enqurre generally into & matter on his own :mtlatrve

,'i\

(3) The Ombudsman shatt as -soon as reasonably possubte on or before

commencing afi inquiry inform the person or body which is the subject of the
inquiry of his intention to make the enquiry. Such notification-may however be




S d_eferred if the Ombudaman has reasonabte grounds for- bellevmg that such
’hotrflcatron wrﬁ mterfere wrth hrs prellmmary lnqulry .

. (4) It shatl_ not:be necessary for the Ombudsman to hold any hearmg and ho
person shafl be entrtled as of. rlght to be heard by. the Ombudsman except that:-

(a) where a report of the Ombudsman may affect any serwce or body or

~authority, the Ombudsman shall grant to the Head of that service, or body

- or authonty complained of, as the case may be, an opportunlty/ﬁ comment
on the sub]ect of the enqurry, either orally or |n wrltlng, ; _

(b) "Where a report of the Ombudsman may affect the: person complarned of,
~he'shall grant to that person an opportunity to reply to the complalnts made
3 agalnst him, erther orally or in wntmg, e ;. S

" (c) where the Ombudsman pubfrshes an oprnron that is adverse o or
w7 <" "derogatofy of any service, body, authority, person or leader, he shall,
o ‘unless -he has obtained the consent of the responsible . person to do
otherwise, include ‘in the document published the substance of any
statement the responsible person may have made in explanation of or
' opposmon to the Ombudsman s conclusrons

7. "ev‘toENce. :

(1} The "O_rnbuds'man shall, " Where possible,' obtain evidence and information by
~informal request, seeking the cooperation of those coricerned. .

m . (2)~The Ombudsman may, by instrument in writing, summons any person to
g appear before him to furnish any information or any other thing relating to any
~_matter being enqwred into by him,-or 4o furnish .any documentary evidence
.-needed for his ‘enquiry, for examination by hlm in the form contatned in the
Schedufe '

| (3) The' Ombudsman may administer an oath or affirmation to a person appearing
asa witness before him, and may examine the witness on oath or affirmation.

'(4) A witness appeanng before the Ombudsman shall have the same privileges,
~immunities and obligations as a witness giving evidence before a court of first
g rnstance would have, lnctudrng the right against seif-incrimination.

- (5) Except on the trial of any person for perjury in respect of his sworn testimony,
' no statement made or answer given to that or any other person in the course of
-any enquiry” by or any proceedlngs before the Ombudsman is admissible in

- .._evidence agdinst any person in any court or any enquiry or other proceedings,
- ,and no evidence in respect of-proceedings before the Ombudsman shall be
- given against any person, including the person under mvestrgatron except m 7

relatlon to enforcement proceedmgs under section 30 o
"'t

: | (6) Where any person is requrred by the Ombudsman to appear before htm for the
. " purposes of this section, the person is entitled to the same fees, allowances
©and expenses actuafly tncured as if he were a ‘witness . in a court of first

mstance LT . : S




/tnformatlon after havrng been Served with a-summons, the Ombudsman may . -
...apply to the ‘Court for the person to be sumimoned to' appear before the Court.
and furnrsh the rnformatron or other thrng requested inthe summons P

s (8) The Court may, at any trme after rssurng a summons to a person who has failed
- to comply ‘with 'a summons from the Ombudsman, order that person to pay a
fine pursuant to the provrsrons of sect n4s5.. - : _ :

18. APPLICATION OF OFFICIAL SECRETS

Subject to the provrs:ons' of sectron 19 the Ombudsman and hrs offrcers are
sub;ect to the provrsrons of the Otfrcrat Secrets Act [CAP 1 11] '

- "...'.,'19'.-"-"0MBUDSMAN AND '-H'rs OFFICERS TO' MAINTA!N SECRECY

. (1) Before entering on the exercise of hrs duties as Ombudsman, the Ombudsman
--shall make a declaration in the form in the schedule to the Official Secrets Act
[CAP 111] o , -z

(2) Every officer |n the. service of the Ombudsman shall maintain secrecy in
~ respect of all matters that come to their knowtedge in the exercise of their
duties and shall, befére entering on the exercice of their duties,make a
-declaration in the form in the schedule to the Official-Secrets Act, before the
Ombudsman

\

.(3) Notwrthstandrng the provrsrcns of section 18, the Ombudsman may disclose for
' ‘the purposes of any enqurry being- conducted by him_and in any report made
by him, such. matters as in his opinion ought to be disclosed in order to
properly investigate the matter before him or establish grounds for his
conclusions and recommendations, as the case may be, unless he decides to
keep the report, or part of it, confidential, pursuant to the provisions of Article
63 (3) of the Constltutron and section 24 of this. Act.

(4) The power conferred by subsectron (3) does. not extend to any matter that
might prejudice the security, defence or international relations of Vanuatu
(including Vanuatu’s relations with the government of any other country or with
any international organization) or the investigation or detection of offences or
that might involve the disclosure of proceedings, deliberations or decisions of
- the Council of Ministers, which relate to matters of a secret or confidéntial

* nature, disclosure of which would be injurious to the national security.

I; /

(5) __When the Ombudsman is dealing with an enquiry that involves disclosure of.
~any information which is prohtbrted orrestricted by any ‘lay- of Vanuatu
(excluding the Official Secrets Act) or any recognrsed duty “of professronal

' confrdentralrty or prrvrtege the foltowrng provrsrons shall appty -

(a) the Ombudsman shalt onty request such rnformatron if it |s needed for hrs
- enquiry, . : -

(: ) I any personk farls 'or "refuses to appear or farls or refuses to provrde any-




K the lnformatlon shall obtam ahy consents required by
duty before disclosing ‘anhy information ‘of a’ personal nature
the information of a personal nature is or may reveal (either
'aken wuth othe_r mformatlon) a breach of the Leadershrp Code-

(c) the drsctosure of mformatron te the Ombudsman pursuant to the provisions

. ...of this ‘section :by a person from whom the Ombudsman may request

-~ information pursuant to Article 62 (3) of the Constitution shall be deemed

~.2-not to be a disclosure which breaches any provrsrons of such law or duty
.. as |s referred to m*thrs sectron o | ‘ .

(@) the Ombudsman shaII take care in any TBPOrt "Ot to d'SCIOSe )

-(i) any mformatlon whlch is normally prohlbrted of restncted from
.. .disclosure by any law or. recognrsed duty unless the inclusion of such

| ) ,rnformatron is necessary for the proper understandlng of the report;
and -~

- (ii} any 'such information if it is of a personal nature without the consents
réequired by the law or duty for such disclosure except where the
disclosure of personal information relates to a leader or his associates
and indicates a possible breach of the Leadership Code corruptron or

mlsappropnatlon

“ 20. PRESER'\IATION OF SECRECY -

It shall be an offence for any person to publlsh or disclose to any person any
_ evidence, documents or other rnformatlon glven to the Ombudsman other than

T .
. -

L T (a) private disclosure to any person who might be criticised in an
R - Ombudsman'’s report as a result of such evidence or information, for the

purpose of giving that person the right to respond to such evrdence or
: information; or

{b) disclosure in a report of the Ombudsman.

Penalty :  Vt 100,000 or 6 months imprisonment or both.

21. POWER TO"'.'EN'TER PREMISES ETC.

(1) Where the Coun is satlsfred that -

(a‘)A a person summoned to provrde documents under séction 17 (7) has failed
or refused to do so or failed or refused to provrde all releyant documents
under hrs possessron or control; or :
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(2)

('b) there is a Irkelrhood that documents needed for the Ombudsman s enquiry

@

'wrtl'-r.be'destroyed.or, otherwrse become ”unobtamabte unless a search

ay .| o
premises at Whlch the documents needed for ‘his enqurry are located or at
whrch there4$ a Ilkehhood of therr belng Iocated _

(a) The Ombudsman or an offrcer authonzed by hrm shalt at any tlrne have the
right 1o ‘enter-and inspect any prémises in respect of which a warrant has
~ been issued to call for, examine and, where nnecessary, seize, retain and
remove any document needed for hIS enquiries” which -is kept on these

o premlses or make extracts from copres of any such document

(b)) The occuprer of the premrses in respect of whfch a warrant has been

issued shall provitde the Ombudsman or person authorized by him as the
case may be with all reasonable facilities and aSS|etance for the effective
: exercrse of his powers under this section. :

(c) Any p_erson who obstructs the Ombudsman in the exercise of his powers

under-this .section or who fails to provide the Ombudsman or his officer

. with all reasonable facilities and assistance as required by paragraph (b)
.. of this subsection is guilty of an offence; -

 Penalty - @ - Wt 100;000 or imprisonment for 6 months or both.

PROCEDURES 'AFTER INVESTIGATION

Where after completrng any enquiry into .matters over which he has jurisdiction,
-either under. the Constitution or this Act, other than enquiries into the conduct
of a leader under Chapter 10 (Leadership Code) of the Constitution, the

. Ombudsman is of the opinion that the conduct, the subject of his enqurry was -

(a ) contrary to the requirements of Artlcle 63 (2 ) ot the Constitution, or

(b) the law or admrnlstratlve practrce the subject of the rnvestrgatton or any

L other law or admlnlstratlve practice, is defective; or ~—————

(c) the practlce, the subject of the investigation, is discriminatory,

and as a consequence any decision taken should be annulled,. changed,
revised, cancelled, modified, more fully explained or other specrfrc action
taken, the Ombudsman shall forward his findings to the Prime Minister and to
the Head of the service, body or depanment directly concemed. -

The Ombudsman shall, as soon as reasonably possrble after. concludlng that a-
complaint or enquiry is not well. founded or does not give tise to any of the
matters referred to in subsection (1), advise the complainant (rf any) and any
person notified of the enquiry of his conclusions,in writing. -




23 PROCEDURES AFTER AN ENQUIRY UNDER CHAPTER 10
(LEADERSHIP CODE) OF THE CONSTITUTIC)N

: (1) Where after oompletrng any enqurry under Chapter 10 (Leadershlp Code) of
' _the Constitution concerning the conduct of a leader, the Ombudsiman is of the
... opinion that a leader has failed to carry out or has breached any of the duties
* and responsibilities of office imposed on him under Article 66.sub-articles (1)
and (2) of the Constitution, and as a conseguence the leader is guilty of
' ‘mrscorjgy_e_tn in office he shaH in the case of an elected leader who s identified
",approprrate recommendatrons to the President and Prime Mrnrster In the case
- of an-elected -leader who is identified to be ‘a member of the Opposition he
.~ shall forward his report. and recommendatrons to the. Presrdent and Leader of
" "the Opposition. " I the case of a non elected: leader, the Ombudsman shall
send a copy of his report and recommendations to the President and Prime
-Minister, and addrtronally to the approprrate apporntrng authonty
. The Ombudsman shaH as soon as reasonably possrble after conc!udmg that a
. ‘complaint or enquiry.is not well founded or does not give rise to any of the
- matters referred to in subsection (1), advise the complainant (if any) and any
person notifie'd of the __erTquiry of his conclusions,in writing:

24, PUBLICATION OF REPOHTS a ' S K

A The Ombudsman shaH publrcly report the results of any € enq_rrres carried out
-~ _by ‘him, inclutling his findings, recommendations and opinions, unless he

L decrdes to keep his report, or parts of it, confidential to the Prime Miriister, or
person in charge of the service or body referred to in his report, on the grounds
of public security or pubhc interest. In the event that the Ombudsman decides
“to keep his report, or part of it, confidential he shall inform the complainant of
his findings, but otherwise he shall furnish the complainant with a copy of his
. report.

25. POWER TO REFER TO PUBLIC PROSECUTOR, ETC.

If the.Ombudsman after due enquiry, is of the oprnron that the commencement
of criminal proceedings or disciplinary action is justified against any person
P _ involved in the subject matter of his enquiry, including any enquiry into the
e _""conduct of a leader under Chapter 10 (Leadership Code) of the Constitution,
. =~ "he should refer the matter to the Approprrate Authorrty including all relevant
supporting documents; .

(2) For the purposes of Artrcle 63 (4) of the Constrtutron the Prime Mrnrster or the

person in charge of the relevant Public. Authority, or Ministerial Department or

- Governmental body or other service or body referred to under section 14 of this -

- Act, as the case may be, shall, within a reasonable time, as specmed by the
Ombudsman decide upon the frndrngs of the Ombudsman and ‘shall notify the

- Ombudsman in wrrtmg of, what steps he proposes to take (and notify the

" Ombudsman if he does not propose to take any) to ‘give effeol to his -
recommendatrons I _ _ A




2; ANNUAL GENERAL REPOHTS B

( 1) For the purposes of Arttcle 63 (5) of the Constttutton the Ombudsman shall gtve

. to'the President; for presentation to Parliament ‘at least once in each period of
... 12.months, .a general. Teport on the funictions ‘and workings of his office,” with
... such recommendatlons as to |mprovement as the Ombudsman thlnks proper

(2') a"'Where the Ombudsman fs of the oplnlon that an admtnlstratrve actton has

" produced unfair or objectionable results and that that action was caused

i wholly or partly by legtslatton the Ombudsman shall forward a report on the
' matterto - , e . .

'»_(a) in the case of parlramentary Iegtslatton - the Parhament and the Attorney

General and | . _

| "‘(b) in the ca(se of legislation™. made by ‘Local Government Councils ofr
Mumcrpal Councils - the Chairman of the Local Government Council or
Mayor of the Mumctpahty, as the case may be and the Attomey General.

L 27._,0THER REPORTS

The Ombudsman may, at any time as he considers necessary or desirable, make
and transmit to the President, for presentation to Parliament, other repotts on any
matters of pressing importance or urgency that, in his opinion, should not be
deferred until the presentation of his annual general report, concerning the
discharge of his functions, action taken on his findings, and defects which appear to

" him to exist.n. ‘the administration of the Public Service or any other setvice, body or

‘authority over which he has jurisdiction under the Constitution and this Act; or of any
defects which appear to him to have been caused wholly or partly by defective

.. legislation or laws of the Parliament; or for the purposes of giving effect to Chapter

=10 {Leadership Code) of the Constitution any matters relating to the conduct of
... leaders.

28. POWER TO PARTICIPATE IN OTHER ENQUIRIES ETC.

The Ombudsman may undertake to participate in, or co-operate with any general

study or enquiry whether or not it is related to any particular department or public

authority or any particular administrative act, if the Ombudsman believes that it may

enhance knowledge about or lead to improvement in the furictioning of any body or

~authority referred to under Atticle 62 (2) of the Constitution and section 14 of this
Act,-or an |mprovement in the quality of Leadershlp of Vanuatu

| 29‘._,.0MBUDSMAN MAY DETERMINE OWN PROCEEDINGS
(1) The Ombudsman shall have all powers necessary to perforrn the: functlons and
carry out the duties described in this Act tn addltton to the functrons and dutres
~vested in him by the Constitution. . .

(2) Subject to the Constitution and any law, the _Omb_udsmah m-ay determine - -

s




ich complalnts are’ recerved and acted upon, provrded
that this shall not result in eomplarnts not belng dealt wrth through any lack
of procedural formallty, SR s :

(b) the scOpe and manner of enqumes 1o be made and

(c) the form frequency and drstrrbutron of his conclusions and
: recommendatlons ' :

30 POWERS OF ENFORCEMENT

(1 ) The Ombudsman s',powers of enforcement are Irmated to publlcrty of his

.proceedangs, reports and recommendations, to the making of reports and

.- recommendations ‘to the Parliament and .the Prime Minister and other

L weo - relevant bodies and persons as provided for under this Act, and to the
I TTEE R ---gtvrng of- advrce S

(2) The Ombudsman may however apply to the Court for an order that the
Court make an order giving effect to a recommendation of the Ombudsman
- in the event that -

: (a) (i) the responsrble pers‘oncltas failed to respond to the Ombudsman's
- report.after being glven a reasonable opportunity to do so; or

: (u) the responsrbte person has responded to the Ombudsman's report -
R : in_a manner which farls to resolve the preblems identified by the
- o Ombudsmans report; or

(iif) the responsrb!e person has responded to the Ombudsman s report
, but has thereatter falled or refused to carry out the decision

oy

' opportunity to do so; and

. (b) (i) “the report reveals (whether this is stated or not) a breach of any of
7 the fundamentaf rlghts contained in Article 5 (1) of the Constitution;
Coor:

(ii) a breach of the Leadership Code; and

(c) (i) the applicatlon is made within 24 months of the date of the
- _Ombudsmans recommendation; or

' (n) The Court has within that petiod of 24 months granted to the
i _ Ombudsman an extension of time for the Lodging of an- application
P SR -based on sub-section (2)(a) (iii) of this section on the grounds that
ST . -the responsible person requires a further perrod of 1tr‘me |n order to
P carry out the requrred actions. L

e _ (3) The Court may make an, order on such application requrrrng the. person :
Sl ‘responsible  to cary .out the Ombudsman's  recommendations or- the
P , decrsron of the person responsrb!e or to take such other reasonable actron




o asls necessary to resolve the breach ot trndamentat nghts or. of the
RS Leadershrp Code tdentltred by the report o Ty

(4) On consndermg an apphcatton under the—above sub section (2) the Court
oshall glve the: person responsuble an opportumty to be heard and may re-

. -open -issues.‘decided by the ‘Ombudsmari, examine - any "withesses
' examined by the Ombudsman or other witnesses and. generatly conduct
= -the proceedlngs rn the manner requrred to do ]usttce fo the case.

(5) fT he Cgurt may enforce an order made by it under this sectron by any
 method of enfoicement available in civil proceedings, mctudmg committal
. for contémpt and the payment of compensation to any person who has

suffered damage as a result of failuré to comply with the order. Such
“enforcement .action may, at the. Court's " discretion, be ‘taken against an
individual ‘person’ responsrbte provrded that the abr!rty to comply with the
‘order is ‘within -the ‘power of that person and is not dependent upon the
- action of any other person or body not under his control

(6) The Supreme Court shall continue to have jUt‘lSdtCthﬂ to hear and
determine the matter, even if either before or during the proceedings, the
leader or person responsible, for whatever reason ceases {o be a leader
or person responsnble :

3. Paiﬁﬁtﬁl's"fan'-ro BE' SPO.KESMAN\'FOR THE OMBUDSMAN

'"'?-.'..'.The Prime Minister, as the Head of the Government should be the spokesman_for

the Ombudsman, and have responsrbthty for answering questions about the work of

. the Ombudsman in Parliament and in the Council of Ministers, for making

‘submissions concerning the Ombudsman, to the Council of Ministers, and
- introducing. relevant legislation into Parlrarnent hut may delegate this portfolio to
| _.any other thster o =

8. DECENTRAL!ZATION

 The Ombudsman shall wrthln a reasonable time afterthe passing of this Act
endeavour to' decentrahze his actlvmes by establishing branch offices in other

L regions of Vanuatu

te- %7 PART V - IMMUNITIES

33. IMMUNITIES

" "('t) The Ombudsman or an oftloer or employee of the Ombudsman is not liable for -
any act or ommission done or ordered to be done or made bona fide and
withoutnegtigence under or for the purposes of this Act. . _

(2 No proceedmgs either - " cm'mnat or -civil, shall be rssued against - the

Ombudsman or an officer or emptoyee of his, for anything done or said or
ommltted by them under or for the purposes ot the Constrtutron onthts Act




: unless !t rs shown that the Ombudsman or htS otfrcer or employee acted in
bad fatth . . 3

| '. --;f“‘iPAn’r :'\’n‘ '.-":'rl'te 'seav'rce OF THE OMBUDSMAN

734 STAFF AND FACILITIES .

:'.A('t) It is the responsrbrhty of the Government to ensure, as far as within their legal
i~ powers, that alf arrangements are made, staff and facilities provided, and steps
 taken {0 enable and facilitate, as far as may reasonably ‘be, the proper
: ‘:convenlent pertormance of the functlons of the offlce of the Ombudsman

' /

'“(2) The Ombuds;nan shatl be prowded wtth adequate members ot staff and wrth
' adequate facrlrtles for the discharge of hIS dutles . .

35 OFFICERS ARE APPO!NTED TO THE SERVICE OF THE OFFICE
- OF THE OMBUDSMAN

'. Offtcers appomted by the Ombudsman constitute the Servrce of the Office of the
Ombudsman S

"36 TERMS AND CONDITIONS OF APPOINTMENT

Subject to thls part and to the regulations, offtcers of the Ombudsman shall hold
- ‘office on such terms and conditions as the Ombudsman, after consultation with the
Publrc Servrce Commission, ftxes :

5 '37 PUBLIC SERVANTS APPOINTED TO THE OFFICE OF THE
_OMBUDSMAN

- If an officer appomted under section 35 ot this Act was, immediately before his

" appointment, a public. servant, his service as an. offlcer in the Office of the

* Ombudsman shall be counted as service in the Public Service for the purposes of
' -determming his rrghts (rf anyj)-n respect of:-

(a) absence or leave on the ground of lllness and

> (b) sevetance - payment (tnclud:ng pay to. dependants or personal
representatrves on the death of the. offlcer)

38, eao'\nsrchOF Pueuc SERVICE 'Ac*r”['c:Ap' '129] APPLY

. Subject to the regulatrons the provrsrons in the Pubtlc Servrce Act [CAP 129] appty'
~in relation to officers in the Service of the Office of the Ombudsman*as if-they had
heen specrtrcratly mcluded in the provrs:ons of the Act :




39. CONTROL OF SERVICE.

Al persons emploedmthe “office of ‘the Ombudsman are subject to the -
- Ombudsman's control and.direction. . . .~ 0 L T T TR

-~ 40. REGULATIONS FOR THE SERVICE OF THE OFFICE OF THE
- .- OMBUDSMAN - . . D T T

Thie regulations may m ke provision in relation to the Service of the Office of the

. Ombudsman and in particular, may -."

" “(a) prescnbetheterms ;and_ 'éé)h_diigp_&‘._ of employment of 'O'f'f'i._cers'; and
 (b) make provision for the establishment of a superannuation schome fo
- - - provide benefits for officers of the office of the Ombudsman on retirement

or resignation or retrenchment or death.

. 41,CASUAL EMPLOYEES

""-_(.1.),'.The;_O_mbudSman'.'may, subject_to_finance beihg available and subject to

-~ section 20 appoint such casual employeés ashe considars necessary for the
.. 'purposes of this Act. | |

| (é) Em_plbyeeé' 50 appointed shall be employed on such terms and conditions as
. the Ombudsman shall determine. -

PART VI - FINANCE
42, ESTIMATES
' ,";.(1,) The Ombddsman shall annually prepére an estimate of the sums that will be
required to_be provided by the Parliament for the payment of salaries,
~ allowances and expenses of his office during the next ensuing financial year,
+ . ""and -any supplemeritary estimates as and when the funds provided by

- Parliament are insufficient to enable him to perform the responsibilities of his
office. - . : ' ' -

| e (2) The estimates shall be submitted to the Prime Minister who, subject to the
b - provision of subsection (3) and after consultation with the Minister for Finance
~ shall - o ' S

(a) approve such items without aniendr_nent; or

(b} disallow or amend any item or any part of any item therein which, "in his -
opinion-is-unnecessary or excessive. : - '

. (3) The power of disallowance or amendment shall not be exercised by the Prime
. ... . Minister until he has allowed the Ombudsman the opportunity of making
-~ representations on any proposed disallowance-or amendment. . . . .

b -
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“or wrthout mendment, he shall forward them to the M:nrster for Fmance for
presentatto to Parlrament . . _ . .

(5) Where addltlonat fmancral provrswn is requrred during the course of any year,
- supplementary estimates shall be submitted and otherwise-dealt with in the
same manner as estlmates :

‘N

fj43 OFFICE SUBJECT TO AUDIT OF AUDITOR GENERAL

‘The Audltor General is empowered to mspect and audrt the accounts of the Offrce of
- 'the Ombudsman and- the records of all of its financial transactions and to have full
~-and free access to its accounts, financial records documents and papers.

-A.PART'\.‘!IIZI OF#E'NcEs*A'ND PENALTIES

44 ATTEMPTS “TO INFLUENCE THE OMBUDSMAN

/ -

~ Ombudsman, or any officer to whom any of his powers or functions have been
delegated under section 15 of this Act, in the discharge of his, or their, official duties
- of office is guilty of an offence.

) Penalty - V100,000 or 6 months imprisonment or both.

45. FAILURE TO APPEAR, ETC.

“Any person summoned to attend as a witness or to produce documents before the
Ombudsman wh who without sufficient excuse refuses or neglects to do so, or refuses
"7 to be sworn or refuses to answer any questions relevant to the matters being
SR enquired into, put to him by the Ombudsman or any officer to whom his powers
oo o under sectlon 15 of this Act have been . delegated; or who wilfully interrupts the
.+ proceedings before the Ombudsman or his delegate; or having attended leaves
~without the permissron of the Ombudsman or his detegate is guilty of an offence.

- -Penalty : vt 1 00, 000 or |mpr|sonrnent for 8 months or both

—

| -'46 GIVING FALSE EVIDENCE

Any witnes$ who wilfully gives-faise evrdence in any enquiry being conducted by

© been delegated shall be gm[ty of perjury and is liable to ptosecutton and
i _punrshment accordmgly _ ‘

e

Penalty _ Vt 1 00 000 or |mpnsonment for 6 months or both

o aat

e ) . : v

(4) As soon as possrble after the ane Mlmster has approved the estimates, with

" ‘Any person who dtrectly or rndlrectly sohcrts or -endeavours to influence the

- the Ombudsman or any officer to whom his powers under seetion 15 of this Act have -



|47.CONTEMPT OF THE OMBUDSMAN |
Anypersonwho wilf.ullyl,_‘ins'.ult_s _thé Ombudsmén or any officer to whom

) _ . 7 his 'pbw £
under section 15 of this Act have been delegated is guilty of an offence. -~ 7"

 Penalty : Vi1 00,000 or 6 months imprisonment or both.
' 48. PROSECUTION. FOR OFFENGES

. .No proceedings for an offence under this Act shall commence except by direction in
~-writing of the Ombudsman, e

3. REGULATIONS

~.The Prime Minister acting in accordancé™ with the advice of the Council of Ministers
" ‘may by Order make regulations not inconsistent with this Act for the better carrying
out or giving effect to the provisions of this Act; and in particular for prescribing
.. penalties not. exceeding V{ 50,000 or a term of imprisonment not exceeding 6
... months or both such fine and imprisonment for offences against or contravention of
“ . any such regufations. e | |

R

50. COMMENCEMENT

Tﬁ_is-Act shall come into force on the date of its publication in the gazette.

-
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. SCHEDULE
P A (section 17)

T ' S IN ' THE MATTER of
~ an enquiry by the
Ombudsman of
. Vanuatu under the -
G e e | . - Constitution and
e L : o Ombudsman Act.

~f0 AB(name of _pers.t_)n_sulmmoned‘éhd his calling and residence if known)

~ . Pursuant to Article 62 (3) of the Constitution and section 17 of the Ombudsman Act
- 1995, You, being a person who in the opinion of the Ombudsman is able to give
“inférmation relating to a matter that is being enquired into by the Ombudsman ARE
.REQUIRED to attend in person at the office of the Ombudsman at
D i e ON the Ll day of L, 19... at ... o'clock in the
T ereeaesnenaenns ,,AND UNTIL YOU ARE EXCUSED from further attending, to give
.~ evidence in a CONFIDENTIAL matter being enquired into by the Ombudsman
S namely: - - o - S _ N

(Hgfe state mat"téﬂr__ibeih'g enquired into)

,FURTHERMORE YOU ARE REQUIRED pursuant to Articie 62 (3) of the
-Constitution .and section 17 of the Ombudsman Act 1995-to-bring with you and
- “preduce the following documents or papers you have in your possession or control,
- these being documents or papers which in the opinion of the Ombudsman, relate to
" a matter being enquired into by him and that may be in your possession or control:-

“(here state docﬁm\ents orlpapers req.uifed) |

-+ TAKE NOTICE that if, having been summoned to aftend the office of the
. Ombudsman, you fail without reasonable excuse to aitend the office of the
--Ombudsman or to produce any documents or papers in your custody or control that
. you may have been required by the summons to produce, you will be guilty of an
.. offence under section 45 of the Ombudsman Act No. of 1995 and liable upon
_ prosecution to a penalty of Vt 100,000 or imprisonment for 6 months or both, for
" “'each offence. . . :

P

Given under the hand of the Ombudsman this ......... day of ............. 19....




